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Hon. Lewis E. Gettle 


President of the National Association of Railroad and Utilities 
Commissioners and Chairman of the Wisconsin Railroad 
Commission. 


ONORABLE LEWIS E. GETTLE, unanimously 
as | elected president of the National Association of Rail- 

road and Utilities Commissioners at New Orleans this 
year, is a native of Pennsylvania, one of the Pennsylvania 
Dutch, of German, Irish, and French descent. He was born in 
Lancaster county on January 28, 1863. 

When he was nine years of age his par nts moved westward to 
northern Illinois and a year later settled in Rock county in 
southern Wisconsin. Save for three years from 1879 to 1881 
when Commissioner Gettle attended Carthage College, Carthage, 
Illinois, he has continuously resided in Wisconsin, where he has 
been identified with many semipublic and public activities. 

In 1883 he began teaching school in Hancock county, Illinois, 
and thereafter was principal of the high school at Edgerton, 
Wisconsin. He acquired a teacher’s life state certificate. From 
1894 to 1898, Commissioner Gettle was supervisor of libraries 
in all rural schools. 

Commissioner Gettle studied law at the University of Wiscon- 
sin from which institution he received his law degree in 1896, fol- 
lowing which he practiced law in Rock county, Wisconsin. He 
was chairman of the Rock County Board for thirteen years and 
was at various times city attorney and general counsel and prose- 
cuting attorney for the Dairy and Food Commission. Commis- 
sioner Gettle was elected to the state legislature on the Repub- 
lican ticket in 1909, where his efforts were immediately enlisted 


in behalf of proposed progressive legislation relating to work- 
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men’s compensation, income tax, control of water power develop- 
ment, supervision of child labor, minimum wage and hours of 
labor for women. 

In 1912 he was made secretary of the Railroad Commission 
of Wisconsin, and in 1921 was appointed Commissioner. The 
following year he was elected Chairman of the Commission and 
has held that position ever since. 

Commissioner Gettle has been present at every annual con- 
vention of the National Association of Railroad and Public 
Utilities Commissioners since 1921. As chairman of the Utility 
Rate Committee he made notable contributions to the clarifica- 
tion of rate-making principles. Later as chairman of the Special 
Committee on Uniform Regulatory Laws he made nation-wide 
surveys of utility laws, constitution and jurisdiction of Com- 
missions, and numerous details relating to their procedure. He 
has been frequently invited to address state legislatures, railway 
associations, electric and gas associations, state utility groups, 
and like organizations. He has frequently contributed, by lucid 
and vigorous expression, to the debates on the floor of the con- 
vention. He believes thoroughly in the vast usefulness and pur- 
poses of the National Association which has honored him with 
its highest office. 

Commissioner Gettle is a 32d Degree Mason. His hobby is 
his garden, where the love of beauty in flowers and an epicure’s 
taste is satisfied. 
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The Railroad Commission of Texas 


By Hon. Clarence E. Gilmore, Chairman. 


HE state of Texas, an empire within itself, contains an 
area of 265,896 square miles, and its population in 1927 
was 5,397,000. Its natural resources include practically 
every natural resource of the nation. In addition to agriculture, 
in which for the last eight years it is the leading state in the 
total value of crops produced, it has vast crude oil and natural 
gas deposits, the present produc- 
tion of crude ie oil exceeding 
700,000 barrels of oil per day, 
with billions of cubic feet of gas 
produced. Eyv- ery city of any 
size, save one, in the state and 
a large number of the smaller 
cities and towns are supplied 
with natural gas for domestic 
and industrial fuel. There are 
very large de- posits of coal, 
lignite, sulphur, and salt, and in 
a smaller de- gree many other 
valuable com- modities in com- 
mercial quanti- ties. The manu- 
facturing indus- tries in Texas 
turn out prod- ucts valued at 
about one bil- lion dollars an- 
nually. The main line track railroad mileage in Texas for the 
year ending December 31, 1927 amounts to 16,287 miles, the 
largest railroad mileage of any state in the Union. The book 
value of the railroads reporting to the Railroad Commission for 
the year ending December 31, 1926, is $728,574,251, or $46,- 
629 per mile. 
Texas has 253 organized counties. Its motor bus activities 
P.U.R.1929Al1. 5 
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THE RAILROAD COMMISSION OF TEXAS. 


extend to every county in the state, the motor busses handling 
approximately one-half million people every month. The Rail- 
road Commission of Texas having jurisdiction not only over rail- 
roads and express companies but of motor bus companies as well, 
the administration of the oil and gas conservation laws of the 
state and the gas utilities law make the total value of the property 
in the state affecting which the Commission may issue lawful 
orders of approximately one and a half billion dollars. 

The Commission of Texas does not have the general jurisdic- 


tion of a Util- 
sion, there be- 
utilities, for in- 
graph, tele- 
light, electric 
nies, ete., un- 
Texas by any 

The law cre- 
road Commis- 
was approved 
and the Com- 
ganized on June 
Honorable John 
resigned a seat 
States Senate to 
ment on the 
chairman. It 
continuously 





Hon. Lon A. SMITH 


ities Commis- 
ing a number of 
stance, tele 
phone, electric 
power compa- 
regulated in 
state authority. 
ating the Rail- 
sion of Texas 
April 3, 1891 
mission was or- 
10, 1891 with 
H. Reagan, who 
in the United 
accept appoint- 
Commission, as 
has functioned 
since that time, 


and within the last eleven years its duties have been greatly en- 
larged over the original jurisdiction given it by law. 
The Raiiroad Commission of Texas is not a general Public 





Utility Commission as that term is ordinarily understood, but, 
in the present scope of its duties, some utility regulation is 
involved. 

The original jurisdiction of the Railroad Commission was 
confined to the regulation of railroads and express companies. 
It was clothed with the usual duties involved in railroad regula- 
tion, including rate making, regulation of service, and the en- 


forcement of all laws with respect to railroads. It was likewise 
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SPECIAL SECTION. 


given jurisdiction over the issuance of securities of railroads and 
in addition to that duty was required to value all of the railroads 
of the state. 

In 1917, the legislature of the state enacted a law putting all 
common carrier pipe lines used in the transportation of crude 
petroleum under the jurisdiction of the Railroad Commission 
with practically the same duties with respect thereto as it has 
in the matter of railroad regulation. That is to say it regulated 
the service and price to be charged for the transportation of 


erude oil for 
these pipe lines. 
in Texas ap- 
teen thousand 
lines. Many of 
gaged in inter- 
and transport 
state to numer- 
centers north 

In 1919 a 
conservation of 
sources of crude 
gas was enacted 


the public by 
There are now 
proximately six- 
miles of pipe 
the lines are en- 
state commerce 
oil out of the 
ous refining 
and east. 

law for the 
the natural re- 
oil and natural 
and the admin- 


istration of this ji law was like- 
wise placed un- | der the juris- 
diction of the Railroad Com- 
mission. Since the state of 
Texas has oil ee eee and gas pro- 
duced from 88 counties out of its 253, with a daily average 
restricted production of crude oil amounting to more than seven 
hundred thousand barrels, and a daily potential production of 
natural gas running into billions of cubic feet, the magnitude of 
this particular angle of owr work may be readily understood 
and appreciated. 

With respect to the production of crude oil, it may be said 
that the administration of this law requires a careful supervision 
of the drilling and operation of oil wells in each and all of the 
oil fields of the state to the end that the wells may be drilled and 
the oil produced therefrom with the least amount of waste both 
P.U.R.1929A1. 8 





THE RAILROAD COMMISSION OF TEXAS. 


of the oil and natural gas. Waste is by no means confined to the 
mere producing and wasting of the oil on the surface of the 
ground and permitting the natural gas to blow into the air and 
waste. But a great portion of the waste contemplated by the law 
occurs by reason of faulty drilling and water infiltration from the 
bottom of the well, or from some water stratum between the sur- 
face and the bottom of the hole, more generally, however, from 
the bottom or near the bottom. The infiltration of water into the 
oil bearing sand drives away the oil, pockets it and often secludes 
it in remote sections of the formation, making unlikely its ulti- 
mate recovery, as well as producing an economic waste in the 
drilling of further wells. 

In practically every oil well, there is more or less gas—in 
some wells a great deal more than others. In some instances the 
gas is barely sufficient to flow the oil, in others it is in very large 
volume with a strong pressure always measured by pounds per 
square inch. Gas is the great producing factor for the oil and 
its waste from the oil wells by blowing into the air not only 
wastes a very valuable commodity but likewise causes waste by 
the dissipation of the producing force in the oil formation. 

In this connection, as illustrative of the magnitude of this 
responsibility, the Railroad Commission of Texas has during 
1928 issued conservation orders, designed solely for the purpose 
of preventing both the waste of oil and gas, limiting and restrict- 
ing the amount of oil which may be produced from a given field 
or territory. In two counties in Texas where these restricting 
orders are now being applied, the potential capacity of the wells 
presently drilled and producing oil, are capable of producing, if 
allowed to flow unrestricted, more oil daily than the daily pro- 
duction of the world. Doubtless this might not hold up for a 
great length of time but it serves to illustrate some of the re- 
sponsibilities in this particular activity of the Commission. 

Regulation of Natural Gas Industry. 

Also in 1919 the legislature of Texas enacted a law giving 
the Railroad Commission complete jurisdiction over the produc- 
tion, transportation, and sale of natural gas with appellate juris- 
diction over the price distributing companies may charge con- 


sumers for natural gas in cities where the city government and 
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the natural gas distributing company cannot agree on a fair 
price to the consumers. 

As is well known, gas is not only produced from wells that at 
the same time produce oil, but there are many strictly gas wells 
which produce only gas and no oil. 

The annual report of the Railroad Commission for 1927 shows 
that for the previous year there was taken from natural gas wells 
in Texas more than seventy-nine billion cubic feet of gas. The 
potential production of the wells then producing for one year is 
estimated at 1,635,000,000,000 cubic feet. Wells are not per- 
mitted to flow more than fifty per cent of their potential capacity, 
and upon this basis there was available for consumption in Texas 
from the wells already drilled at that time more than eight hun- 
dred seventeen billion cubic feet per annum. With one exception 
every large city of the state is now connected with natural gas 
lines and a very large number of the smaller cities and towns. 

The Commission has had to hear and pass upon a number of 
eases involving the price to be charged consuniers for natural 
gas, though the number of cases coming to us on appeal have 
been small compared to the number of cities and towns using 
natural gas in Texas. 

The Railroad Commission has no jurisdiction over the rates 
for artificial gas. 

Regulation of Motor Bus Companies, 

In 1927 the legislature enacted a law placing under the Rail- 
road Commission the regulation of motor bus companies trans- 
porting passengers for hire over the public highways of Texas. 
The law became effective in June, 1927, and provides that no 
motor bus company may transport passengers for hire over the 
public highways in Texas without a certificate of public con- 
venience and necessity issued by the Railroad. Commission. It 
also provides that individuals, firms, or corporations so engaged 
on January 11, 1927, could have a temporary certificate without 
hearing and such temporary certificate to be made permanent, 
unless protest should be filed thereto. 

Texas has, because of its very large area, a very extensive 
motor bus business. Since the law became effective, the Commis- 


sion has lined up all of the operators operating over fixed routes, 
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THE RAILROAD COMMISSION OF TEXAS. 


and there have been issued about four hundred and seventy cer- 
tificates covering operation over practically thirty two thousand 
miles of highway in the state of Texas. 

Every motor bus operator operating in Texas must and does 
carry an insurance policy indemnifying the public, both the pas- 
sengers on the bus and those on the streets and highways for 
injury. 

The law confers upon the Railroad Commission complete juris- 
diction in every particular over motor bus operation. 

At this time there is no law in Texas directed especially to the 
transportation of freight by common carriers over the public 
highways of the state. 

Enlargement of Commission Activities. 

The Commission has a number of minor jurisdictions which 
consume more or less of its time and energy, and each legislature 
adds some new duty to the responsibilities of this Department. 

In the matter of regulation of railroads, the responsibility has 
grown many hundred per cent within the past few years, contrary 
to a wide-spread view on the part of the public with respect to 
all state regulatory bodies. The jurisdiction of the Railroad 
Commission of Texas, as is true of other State Commissions 
with respect to intrastate freight rates and other regulation of 
railroads, is still very great. 

During the last year the Railroad Commission has heard and 
disposed of many important rate cases. 

In addition to all of this, the co-operative work of the Railroad 
Commission, as with other State Commissions, with the Inter- 
state Commerce Commission has not only added responsibility 
but greatly enlarged the field of opportunity for useful public 
service. The Interstate Commerce Commission has with great 
fairness and appreciation of the opportunity entered into the 
spirit of co-operation with State Commissions, always with the 
ultimate end in view of smoothing out and properly adjusting 
the conflicts between interstate and intrastate rates. This has 
had and will continue to have with increasing usefulness a very 
salutary effect upon public regulation. 

This is but a brief summary of the duties, responsibilities, 


and labors of the Railroad Commission of Texas. 
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The Massachusetts Rate Controversy 


The Department of Public Utilities again Recommends Legis- 
lation to Avoid Valuation of Utility Properties. 


HE Massachusetts Department of Public Utilities has 
again placed before the legislature the rate regulation 
proposal which excited such wide interest and comment 
a year ago. The Supreme Court has held that the Constitution 
of the United States prevents the states from confiscating the 
property of _ public utility 
that this means 








es and | No question in the entire 
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investment in the property rather than on its value. Many State 
Commissioners have not been in sympathy with the so-called 
“value” rule but have unhesitatingly complied with the Su- 
preme Court’s decision. Massachusetts, however, has adhered 
to the investment theory, the companies generally not standing 
out against the practice; but, on an appeal from the Commis- 
sion’s decision in one case, to the Federal Courts, the Depart- 
ment, backed by the Governor, last year recommended to the 
Massachusetts Senate and House of Representatives that gas and 


electric companies be compelled to enter into contractual rela- 
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THE MASSACHUSETTS RATE CONTROVERSY. 


tions with the Commonwealth binding themselves to accept the 
Department’s theory of rate making, thereby avoiding the appli- 
cation of the Supreme Court’s rulings in that state. 

The recommendation of the Department was for the enactment 
of a bill providing for the readjustment of the capital of any 
company which applied for it upon a basis which permitted the 
company to capitalize the premiums paid on its capital stock and 
any earnings that had been ploughed into its property at the 
expense of those stockholders who had not received, on the aver- 
age, a return of 7 per cent on their investment, provided that the 
capital should not exceed the fair value of its property, as de- 
termined by the Department, or exceed the amount expended for 
it, less any outstanding indebtedness. The investment of its 
capital in accordance with the terms of the bill was to effect a 
contract with the Commonwealth by which the company would 
agree that it might be regulated by the Commonwealth in such 
manner as the Commonwealth might determine, so long as the 
regulation did not prevent the company from paying dividends 
on its stock adequate to maintain the market value of the stock 
at par. The bill also withdrew certain privileges from compa- 
nies not taking advantage of the act. 

In this year’s report to the legislature the Department, after 
reviewing briefly the history of its proposal, says: 

“We have further investigated and carefully considered the 
subject matter of our last annual report and, after deliberation, 
we have not changed our views in the matter. 

“As we understand it, the proposal recommended by us last 
year and in substance commended by His Excellency, the Gov- 
ernor, did not meet with the approval of the legislature, for the 
reason that the committee, to which the bill was referred, was 
of the opinion that such a proposition would be unconstitutional 
under the provisions of the Federal Constitution. 

Objection to Constitutionality. 

“While the committee agreed, as we understand, that the state 
could enter into a contract with gas and electric companies, they 
believed that a statute, construed as forcing a company into a 
contract, would be declared unconstitutional as coercive, and they 


were of the opinion that the bill recommended by us might be so 
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construed. In our judgment, the proposition recommended by 
the Department last year would not be so construed and would 
not be unconstitutional. We are fortified in this view by the 
hostility of the gas and eleetric companies themselves to the 
proposition. If the companies were sincere in their belief that 
the act was unconstitutional, we very much doubt that they would 
oppose the proposition, as it would enable them to capitalize 
their premiums, and, to a certain extent, their surpluses, which 
they have contended for for some years, and then later to escape 
from the burdens of the act on the ground that they were not 
bound by reason of its unconstitutionality. However, in view 
of the attitude of the committee and of the action of the legisla- 
ture, we suggest, in connection with the proposals we made last 
year, an alternative proposal by which any question of uncon- 
stitutionality of the proposition may be avoided. 

“The present statutes now require the municipalities, before 
entering into the business of the manufacture and sale of gas 
and electricity, to purchase of the company then engaged in the 
territorial limits of the municipality, such property of the com- 
pany as is suitable for and is used in connection with such busi- 
ness, if the company elects to sell. Moreover, if the munic- 
ipality desires to engage in the business of electricity alone or 
gas alone, it must nevertheless buy, if the local company so elects, 
both the electric and gas property of the company doing business 
within its territorial limits and doing both classes of business. 

“Tt was contended that as the proposed bill made these provi- 
sions applicable only to those companies which entered into a 
contract with the state, it would, in effect, coerce all companies 
to enter into the contract as they would otherwise lose this valu- 
able safeguard and thus render it unconstitutional. 

“We believe that when the state grants a monopoly to a public 
service corporation, the company ought not to object to reason- 
able and speedy regulation. Its insistence upon the right of 
monopoly and at the same time upon practical freedom from 
regulation is an attitude which is not compatible with the wel- 
fare of the Commonwealth. 

Objections to Federal Rule. 

“Under the Federal rule, as generally understood, where a 

P.U.R.1929A1. 14 
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company appeals to the Federal Court from the judgment of a 
State Commission, the Court appoints a master to determine the 
value of the property employed in the undertaking and whether 
or not the amount of return allowed by the State Commission is 
reasonably adequate. Thus, the master is appointed to determine 
the very facts which the State Commission itself is created by 
law to determine. The master ordinarily is less experienced in 
public utility matters than the State Commission. His judg- 
ment ordinarily is taken by the court as conclusive, and, as a 
consequence, the State Commission, in order to meet the deter- 
mination of the master, is required to stultify itself and make 
a decision which is contrary to its honest judgment, or if it 
makes a decision according to its honest judgment, there can be 
no regulation effected where its judgment is different from that 
of the master. This follows from the fact that the court has no 
power to fix rates, but only the power to set aside the judgment 
of the state authority. Thus, by repeated appeals from the hon- 
est judgment of the Commission which may be set aside repeated- 
ly, no rates are established and regulation under the Federal rule 
becomes a farce unless and until the state tribunal is willing to 
forego its honest judgment for that of the master. 

“This so-called Federal rule which substitutes the judgment 
of the Federal master on the value of the company’s property 
and, consequently, on the rate of return which the corporation 
is entitled to, in place of the judgment of the duly constituted 
state authority appointed to determine that question, together 
with the consequent delays and expenses, both to the state and 
to the company, both of which in the final analysis must be paid 
by the consumer, justifies efforts upon the part of the state to 
establish some method to avoid such a situation. If some method 
cannot be devised to avoid unreasonable litigation on the part of 
the companies, we think that sentiment will, and should, rapidly 
grow in favor of public ownership. 

Legislation Recommended. 

“We think it plain that the provisions of our statutes requir- 
ing municipalities, if the companies so elect, to purchase their 
property, in no way effects a contract with the companies now 
doing business, and that there is no question but that these stat- 
P.U.R.1929A1. 15 
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utes may be repealed at the will of the legislature. In order 
to remove the objection raised last year, we deem it wise that 
these statutes should be this year repealed by the general court, 
if the legislature is of the same mind as last year as to the 
unconstitutionality of the suggested bill, leaving for future con- 
sideration the passing of statutes arranging for contractual rela- 
tionship between the state and gas and electric companies. As 
a consequence, we recommend for the further consideration of 
the legislature two alternative proposals, which we append: 

(1) A bill substantially in the same form as the one recom- 
mended last year. 

(2) A bill to repeal the present statutes requiring municipali- 
ties to purchase the property of local companies if the municipali- 
ties determine to engage in the business. 

“In our proposal recommended last year, there was a provi- 
sion that such companies as did not enter into eontractual rela- 
tions with the Commonwealth could not increase their capital 
stock except by special act of the legislature and could not exer- 
cise the power of eminent domain. [Both of these provisions were 
attacked by the representatives of the companies on the ground 
of unconstitutionality. While we are still of the opinion that 
both of these provisions are constitutional, we feel that neither 
of them is of sufficient importance to warrant serious controversy, 
particularly as the exercise of eminent domain is now subject 
to the approval of the Department. As a consequence, we have 
omitted these two provisions from the bill we submit this year. 

“Tn our report last year we recommended that the bill be made 
applicable to all gas and electric companies to be organized in 
the future. As to these, obviously there was no constitutional 
difficulty. If the legislature should feel that it is more advisable 
to adopt our second alternative at this time, and to deal with a 
contractual relation at some future date with respect to existing 
companies, we are of the opinion that legislation as to companies 
hereafter to be organized ought likewise to be deferred until such 
time as legislation applicable to all companies is enacted, as this 
would tend to uniformity in legislation. 

Attitude of the Companies. 


“In the consideration of the subject we have not only held 
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hearings, but we have also, at the request of some of the larger 
companies, held several conferences. At these conferences, the 
representatives of the companies indicated a disposition to enter 
voluntarily into contracts with the Commonwealth, provided that 
the basis of the capitalization was upon the book cost of the 
property rather than upon the stock plus the premiums and 
plus that proportion of the surplus which would give to the stock- 
holders an average of 7 per cent dividend. This would be a rec- 
ognition that the surplus of the companies belonged entirely to 
the stockholders and should be used as a basis of rates of the 
company. This is somewhat contrary to the prevailing thought 
in this Commonwealth, but it is a basis which, if availed of at 
the present time, is less than that apparently allowed in the re- 
cent decisions of the United States Supreme Court. We have 
been unable sufficiently to agree to the details of this suggestion 
and the basis upon which the suggestion is made to warrant us 
in recommending any bill at the present time to that effect. 
If, however, the legislature should be of the opinion that these 
suggestions of the companies form a proper basis for legislation 
of a contractual nature, the bill we recommend can be readily 
modified to accomplish that result.” 


P.U.R.1929A1. 











The Gap Filled by the Bus 


By Arthur T. Warner, General Manager in Charge of Traffic, 
Public Service Coordinated Transport 


Newark, New Jersey. 


its appearance in the field of local transportation and in 


| ESS than fifteen years ago the motor driven car first made 


this period the development of this vehicle, from the home- 
made touring car or truck to the modern properly engineered 
and designed bus of today, is one of the marvels of transporta- 


tion. In our 
of populations 
ly taking its 
hicle to be co- 
street railway 
lines into a 
capable of pro- 
plete modern 
service. The 
the bus in such 
tinually grow- 
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ever, its great- 
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street railway 
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larger centers 
the bus is rapid- 
place as a ve- 
ordinated with 
or rapid transit 
single system 
viding a com- 
transportation 
usefulness of 
a system is con- 
ing and broad- 
At the present 
velopment, how- 
est value is 
is used with the 
car to allow 
to the best ad- 
ice in the com- 


In glancing back over its 15-year history 


and noting the tremendous strides the bus has made as a com- 
mon carrier, there appears to be three basic reasons for this rapid 


growth: 
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THE GAP FILLED BY THE BUS. 


1—Because of its adoption and use by railway operating 
organizations, trained for the business of furnishing local trans- 
portation for their communities. 

2—Because of the development of the vehicle itself. 

3—Because of its subjection to regulation by state and munic- 
ipal authorities. 

In its early days the bus was a “jitney” and operated as an 
economic pirate. Jitneys appeared in large numbers throughout 
the country, starting in the southwest, in 1913 and 1914. The 
usual fare charged was 5 cents, their routes paralleled estab- 
lished routes of the local street railway company through the 
area of great traffic density, they were operated only in good 
weather and at only such times as to pick up full loads. In 
short, they skimmed the cream of the business while assuming 
no responsibility, possessing no stability and providing little 
safety of operation for their patrons. 

Bus Makes a Place for Itself. 

Local transportation organizations throughout the country 
fought hard against the inroads of the piratical “‘jitneys.” In 
some cases municipal ordinances came to the help of the local 
street car companies and in other cases regulation: was obtained 
by state laws; yet as the “jitney” was transformed into a “bus,” 
it became apparent that it had some place of its own as a local 
transportation agency. When this was realized many of the 
street railway companies of the country began experiments with 
bus operation to discover its limitations, its short-comings, and 
its advantages, and so real bus development began, because this 
step brought experienced transportation organizations into the 
picture. Trained minds saw that since the made-over truck 
chassis were uncomfortable, unsafe, and very expensive to oper- 
ate, the first thing necessary was to design and construct a 
vehicle for passenger carrying. To accomplish this a chassis 
had to be designed fit to carry live loads and that differed from a 
truck chassis built for freight hauling and dead weight. The 
large number of stops per mile necessary in passenger service in 
congested districts, necessitated a redesign of the clutch and all 
parts back of the engine and this requirement in 1924 and 1925 


lead to the introduction of the gas-electric drive. Then the old 
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four cylinder engine outgrew its usefulness and was replaced by 
six cylinder motors to give greater power, more flexibility and 
better acceleration. The electric equipment used in the old 
trucks chassis type of bus had to be entirely discarded and re- 
designed because it was necessary to provide power for adequate 
lights, signals, and forced ventilation, none of which was con- 
sidered in the “jitney.” Each of these steps has required time 
for experimentation, trial and test, and it was the adoption of the 
bus by the larger transportation organizations that made these 
experimentations possible. It is, therefore, the experience and 
knowledge of men trained in the local transportation business 
that has brought about the changes necessary to give the bus 
permanency, stability, comfort, and safety. 

In the local transportation field busses are now being used in 
conjunction with rail lines, to furnish feeder service for new 
crosstown routes and extensions into new real estate develop- 
ments, where traffic is not of sufficient density to make it ad- 
visable to lay rails and operate street cars; in some cases rail 
lines of light traffic, operating over single track with turnouts, 
are being replaced by busses and the replacement is justified by 
the elimination of turnout delays and the greater flexibility of 
the bus; busses are being used for express service and so-called 
“Deluxe” operation in which they may be rerouted off congested 
thoroughfares and run with few stops to the outlying areas by 
shorter, quicker, and Jess congested routes. 

The development of services of these types is enabling street 
car companies to meet the competition of the privately owned 
automobile, since the bus gives a service more nearly comparable 
with that of private cars and the private car today is the real 
competitor of the local transportation companies. 

The ability of the bus to make curb pick-up and delivery is 
another very important factor in its favor. In the congested 
centers of our larger municipalities traffic has become so dense 
that it is a matter of increasing difficulty for people to cross to 
the center of the street for the purpose of boarding street cars. 
The flexibility of the bus, which permits it to pull to the curb 
for its passengers obviates this difficulty and provides greater 


safety and far greater convenience for the public. 
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Regulation of Busses. 

The laws of all states now provide, in greater or less degree, 
for the regulations of busses by state authorities. Some of the 
State Commissions have taken progressive, well considered 
measures along this line. The State Board of Public Utility 
Commissioners of New Jersey in December, 1924, adopted speci- 
fications applying to the construction and equipment of auto 
busses which have been most helpful in developing and stabiliz- 
ing the character of vehicles operated. These specifications, 
which have been amended from time to time since 1924 to meet 
developments in the art of construction, provide that busses shall 
be constructed so that the safety and convenience of the pas- 
sengers and other users of the highway shall be paramount. They 
contain provisions calling for maximum and minimum body 
dimensions; they provide for such safety features as window 
guards, guard railings, partitions behind the driver, emergency 
door, mirrors and fire extinguishers; they prescribe reasonable 
width for doors and aisles, they provide for proper heating and 
ventilation ; they forbid the placing of gasoline tanks inside the 
body of the bus and for their filling and draining from the out- 
side, and they require at least two sets of brakes, each operating 
independent of the other. These mandatory rules and regula- 
tions have materially helped in standardizing manufacturing and 
in keeping off New Jersey highways unsafe vehicles. The Board 
has been most liberal in allowing test installations for experi- 
mental purposes of new devices and of modifying these specifi- 
cations to meet new conditions as they arise. 

State regulation has also gone further than mere control of 
the development of the vehicle itself. The Commission has also 
stabilized operation. Many regulatory bodies are slow to grant 
permits for bus operation in territory that is adequately served 
by existing facilities. When permits for a bus route are ob- 
tained, the operator is now generally protected from competition 
if he renders safe, proper and adequate service, and consequently 
in most places the piratical “jitney” operation of a few years 
ago is very much a thing of the past. 

Bus Part of Balanced Transportation System. 


The history of the last fifteen years shows conclusively that 
P.U.R.1929A1. 21 





SPECIAL SECTION. 


the bus has today reached a point where it must be and is ac- 
cepted as a part of any well balanced and efficient local trans- 
portation system. Its possibilities are being developed very 
rapidly ; it is being continually improved in design to give greater 
safety, greater comfort and a wider range to its use, and last, but 
not least, its adoption by so many of our large transportation 
companies has lead to the use of modern operating methods made 
effective by organizations trained for the work and which is con- 
tinually under the eye of executives who have been brought up 
with “safety and service” as their watch words. 
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Public utility cases before Supreme Court. The Supreme 
Court of the United States, upon reconvening on January 2d 
after an adjournment of three weeks, had under advisement 
four cases of interest to the public utilities. The case of the 
United Fuel Gas Co. v. Railroad Commission of Kentucky 
involves the fixing of natural gas rates which are alleged by the 
company to be confiscatory. A similar case is that of the United 
Fuel Gas Co. v. Public Service Commission of West Virginia. 

Another case which is of interest to those studying the question 
of how far a state may go in regulating a business which it con- 
siders to be a public utility is Williams v. Standard Oil Co. of 


Louisiana, in which the legality of a Tennessee statute authoriz- 
ing a Commissioner to regulate the retail price of gasoline is in- 
volved. The same questions are raised in Williams v. The Texas 
Co., argued at the same time. 


Commission to control radio, telegraph, and cable operations. 
A bill introduced in the Senate December 22d would provide for 
a Federal Communication Commission taking over and en- 
larging the activities of the Federal Radio Commission. This 
would consist of seven members serving 7-year terms at a com- 
pensation of $10,000 annually. The Commission would regu: 
late and control the transmission of intelligence by telegraph, 
telephone, cable, and radio. There would also be transferred to 
the Commission all functions of the Interstate Commerce Com- 
mission relating to communication, and relating to common car- 
riers engaged in the transmission of intelligence by telegraph, 
telephone, cable, and radio. 


Bill for Federal motor bus regulation. A new bill for Fed- 
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eral regulation of motor busses engaged in interstate commerce 
was introduced on December 20th, by Representative Harker, 
Chairman of the House Committee on interstate and foreign com- 
merce. This bill is a substitute for a former bill which had been 
introduced, and differs from the earlier bill in that in the new 
measure it is required that the applicant for an interstate motor 
bus certificate shall apply to the Interstate Commerce Com- 
mission. The Commission would then submit the application to 
the respective state or states involved for final approval. If the 
state or states cannot agree, then the Interstate Commerce Com- 
mission is to decide. 


Alabama. 

Mobile light contract before Commission. The Commission, 
at a hearing on December 13th, heard arguments on the con- 
tention of the city of Mobile that contract rates of 
1906 for electricity should be restored or that the so-called 
Montgomery rates should be applied for Mobile. The <‘om- 
mission announced that decision would be made after fui. son- 
sideration had been given to the evidence. The city also re- 
quested that no general revision of rates in Alabama be per- 
mitted until a valuation of the property of the Alabama Power 
Company had been fixed. 


Arizona. 

Electric rate reductions. Sweeping reductions in rates for 
electric service were filed by the Central Arizona Light & Power 
Company with the Corporation Commission on December 6th, 
to become effective January 5th. It was estimated that local 
consumers would save $45,000 annually under the new schedules. 


California. 

Return of 7 per cent for public utilities. The material de- 
crease in the cost of money during the last few years was given 
by the California Commission as the basis for its ruling in the 
case of the Southern Counties Gas Company, serving the Ventura 
district with natural gas, that 7 per cent was a reasonable basis 
of return. This ruling has given rise to considerable speculation 
as to the future position of the Commission on the question of 
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return for public utilities within the state. It seems to be the 
general opinion that in view of the Commission’s ruling that a 
7 per cent return in the case of stable and established utilities 
is sufficient, ‘such utilities as gas and electric companies must op- 
erate under that return, while ferries and motor bus companies 
and other utilities which are engaged in more speculative en- 
terprises subject to fluctuating conditions may expect a some- 
what higher return. 


District of Columbia. 

Gas valuation halted pending disposal of appeal. At the 
hearing before the Commission on December 5th it was ruled 
that no further proceedings would be allowed in the case of the 
Washington Gas Light Company until the company had settled 
its appeal in District Supreme Court from the Commission’s 
valuation finding in 1917. At the hearing on December 17th, 
attorneys for the company informed the Commission that the 
company would not dismiss its appeal, and following that an- 
nouncement the Commission suspended hearings indefinitely. 
Swager Shirley, counsel for the gas company, said that to dis- 
miss the appeal would be to waive all rights of the company 
to challenge the correctness of the findings in the valuation pro- 
ceedings appealed from and admit their validity. 

Justice Peyton Gordon, of the District Supreme Court, on 
December 20th postponed the hearing on the application to 
revive the appeals of the gas companies to January 4th. The 
companies, it is reported, had permitted the cases to lie dormant 
in the belief that a new valuation by the Commission would 
be more desirable. 


Georgia. 

Final hearing in rate case. What was believed to be the 
final hearing in the investigation of gas and electric rates of 
the Georgia Power Company before the Commission was opened 
December 19th. The Commission had initiated the investigation 
on the theory that present rates were not uniform and should 
be lowered. This lack of uniformity has resulted from the utility 
company taking over numerous small companies and maintain- 
ing the rates in effect at the time of the mergers. In regard to 
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gas rates it is claimed that the cost of production has decreased 
since the rates became effective in 1921. 


Idaho. 

Hearing on telephone distance rates. The Commission has 
had before it the application of the Mountain States Telephone 
& Telegraph Company for new rural rates to go into effect for 
distances beyond six miles from the central office. An informal 
hearing has been held on the application. The rate was to go 
into effect November 1st but was suspended for one hundred 
and twenty days by order of the Commission. 

It is stated by Fred D. Jones, Idaho manager of the Tele- 
phone Company, that the rate requested is one that is stand- 
ard throughout most of the United States, and provides that for 
every three miles beyond the first six miles from the central 
office, an additional 25-cent charge will be made. It is predicted 
that as soon as the rate goes into effect steps will be taken to 
relieve the present congestion by rearranging the number of par- 
ties on each line and adding new service lines in rural districts. 
Illinois. 

Fare proposals rejected by company. A section of the pro- 
posed street and elevated railway ordinance of the city of Chicago 
providing for elevated fares at 8} cents and street car fares at 
7 cents has been rejected by representatives of the transportation 
companies, it is stated in the Chicago Herald Examiner. P. J. 
Lucey, attorney for the elevated lines, at a meeting of an alder- 
manic subcommittee insisted that the matter of fare regulation 
should be left to a commission to be established under the Home 
Rule Act which the legislature will be asked to pass. Mr. 
Lucey contended that the committee was trying to raise rates 
instead of lowering them, and that if the company wanted 
to make a reduction, as the electric light and gas companies had 
done, they could not do so. The same point, of regulation by a 
Commission or specification in the ordinance, arose again over a 
section of the draft stipulating the kind and quality of the 
equipment to be used. 

Telephone franchise under consideration. The present 20- 


year franchise of the Illinois Bell Telephone Company of 
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Chicago expired January 8th. At the time of going to 
press the company had submitted the sort of a grant it would 
like to obtain and the matter was under consideration by a sub- 
committee of the city council. Several objections were offered by 
some of the aldermen. Particular objection was made to a pro- 
vision dealing with the percentage of gross revenue to be paid 
over to the city. It was urged by W. J. Balmer, commissioner of 
public service, that the share of profits payable to the city would 
be inadequate. 


Indiana. 

Would limit powers of Interstate Commerce Commission. 
A resolution has been prepared by Chairman Frank T. Singleton, 
of the Indiana Commission, for presentation to the coming ses- 
sion of the general assembly in which the theory is advanced that 
the Interstate Commerce Commission should be restricted in 
its jurisdiction over railroads to purely interstate-matters so as 
not to interfere with the jurisdiction of the State Commissions 
over the operation of railroads intrastate. The resolution calls 
upon Congress to amend the Federal statutes so as to cancel 
the authority of the Interstate Commerce Commission over such 
intrastate operations. 

The resolution is said to be an outgrowth of an extended 
controversy between the Indiana Commission and the Interstate 
Commerce Commission over the abandonment of the old “Mid- 
land’’-Indiana Central Railroad in central Indiana. A hearing 
on a petition of the State Commission and the Ladoga Canning 
Company asking continued operation of the road was heard on 
December 12th before an examiner for the Interstate Commerce 
Commission. 


Greensburg utility asks higher rate. The Hoosier Gas & 
Light Company, which recently was authorized by the Commis- 
sion to acquire and merge five gas companies, has petitioned for 
a rate increase, on the ground that its present rates “are wholly 
inadequate.” It was stated in the petition that the Commission 
in the merger proceedings recommended steps to make the rates 


more uniform. 
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Protest against electric rates. A petition was filed with the 
the Commission on December 10th, by more than one hundred 
residents of Michigantown, Clinton county, for a reduction in 
electric rates of the Northern Indiana Power Company. Twenty- 
two residents of the unincorporated town of Boyleston, near 
Michigantown, also signed the petition. It is charged by the 
patrons that the present rates are excessive and unwarranted. 


More cities to have “‘active room” rate. Notice that optional 
“aetive room’ electric rates have been put into effect in six 
more cities served by companies of the Central Indiana Power 
Company group was filed with the Commission on December 
13th, by Glenn Van Auken, rate attorney for the company. 
The optional rate was described by Mr. Van Auken as being 
“the most nearly scientifically correct method of applying charges 
for electric service” of any method yet devised. He stated that 
the method was an improvement over the old “block method” 
of charges. The new rates were to become effective on December 
billings, payable not later than January 10th. 


Merger valuation basis under fire. Attorneys for the Terre 
Haute, Indianapolis & Eastern Traction Company have protested 
to the Commission against the use of original cost entirely in 
valuing interurban motor bus and street railway properties in 
the merger filed before the Commission. The Commission, in 
an order issued October 24th, expressed the opinion that the 
historic cost of utility property of this kind ought to be a sound 
basis for consideration; but the attorneys believe that other 
factors of valuation should be admitted in evidence in the merger 
hearings. In their letter to the Commission they stated that 
they proposed to submit evidence on the subject of present value 
of the utility property. 

Maine. 

Increase in electric output. An increase of 91.8 per cent 
in the amount of electric energy distributed by Maine public 
utilities during eight years is shown by a tabulation sheet 
just prepared by the Commission. This increase, expressed in 
terms of kilowatt hours, amounts to 197,556,259 kilowatt hours. 
This figure, it is explained, however, does not, in any sense, repre- 
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sent the total energy consumed in the state, since only utility fig- 
ures are included, the large industrial generation and consump- 
tion being excluded as outside the jurisdiction of the Com- 
mission. 


Application for increased water rates. A petition has been 


filed with the Commission by the Island Falls Water Company 
for an increase in rates to take the place of those under which 
the company has been operating since January 30, 1919. It is 
alleged that the present rates are wholly inadequate to provide 
for the necessary cost of service, including a just and reasonable 
return on the fair value of the property; and that the cost 
of rendering service has been greatly increased since the rates 
were established. 


Massachusetts. 

Hearing on capital stock issue. A hearing on the application 
of the West Boston Gas Company for authority to increase its 
capital stock to the amount of $300,000 was held before the Com- 
mission on December 13th, Larue Brown, representing those op- 
posed to the stock issue, raised the question of who constituted 
the principal stockholders in the utility company, but Robert G. 
Dodge, counsel for the company, maintained that the utility 
was furnishing all the information which it was possible to give, 
and that the names of the stockholders had no bearing upon the 
case under consideration. Lewis Goldberg, presiding, announced 
that the Commission would study the answers by the company 
to a questionnaire filed by Mr. Brown and determine what ques- 
tions pertained to the stock phase of the case and what to the 
rate phase. 


Small gas rate increase asked. The Malden & Melrose Gas 
Light Company at a hearing before the Commission on De- 
cember 19th proposed a small increase in rates. Benjamin 
N. Johnson, representing the company, said that such an in- 
crease now is preferable to a large advance in the future. 
He maintained that a large increase would surely fol- 
low if the company permitted its depreciation rate to drop too 
low. Albert B. Tenney, president of the company, testified that 
electric companies are making inroads into the gas companies’ 
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business. He directed attention to the fact that the new rate, 
although increasing the cost to small consumers, would result in 
a reduction to large gus users commensurate with the amount they 
consumed, which, he said, would benefit persons using gas as a 
source of home heating. 


City to act on gas quality change. A resolution ealling upon 
the law department to represent the city at all hearings before 
the Commission on the petition of the Springfield Gas Light 
Company for a reduction in the calorific standard of gas was 
passed by the Springfield city council on Devember 18th. The 
Springfield Gas Light Company has been producing a gas which 
gives about 535 B.T.U. and it has petitioned the Department of 
Public Utilities for authority to reduce this standard to 500 
B.T.U. The hearing set for December 19th was postponed by 
the Commission to January 14th. 


Maryland. 
He-housewives organize against 10-cent fare. An organiza- 
tion of men as an auxiliary to the National Housewives, Inc., 


has been started to fight the 10-cent car fare in Baltimore. Paul 
Kaiss, dancer, fencer, movie actor, and physical culture exponent, 
is reported by the Baltimore Post to be the head of the new al- 
liance. Housewives will be urged to get their husbands to take 
part in the movement under the new auxiliary. 


Minnesota. 

Power utility reports valuation. The Northern States Pow- 
er Company operating in St. Paul on December 7th, reported 
the value of its properties at $43,000,000. The report was 
filed with Otto W. Rohland, Commissioner of Public Utilities, 
at the request of the city council. On the basis of this valua- 
tion the company is making a return of about 5 per cent on its St. 
Paul properties according to earnings statements made to the 
Department of Public Utilities, Mr. Rohland said. City of- 
ficials have been studying the report with reference to the 
question of rates and have been considering the question whether 
rate experts should be employed. 


City engineers favor minimum gas charge. City engineers 
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N. W. Elsberg and J. C. Vincent of Minneapolis have been work- 
ing on the preparation of a gas rate schedule in answer to the 
proposal of the Minneapolis Gas Light Company of a schedule 
beginning with a minimum charge of $1 for the first 300 cubic 
feet of gas. The engineers have indicated that the proposed 
minimum bill of $1 should be included in any proposed setup, 
but the rates they suggest probably will provide for a greater 
quantity of gas for the $1 minimum than was suggested by 
the gas officials. John K. Swanson, vice president and general 
manager of the gas company, declared that his company wished 
rate which would be fair to small consumers, industrial users 
and to the company. 


New Hampshire. 

Rate reductions at suggestion of Commission. Reductions 
in the electric rates of the Concord Electric Company and the 
Public Service Company of New Hampshire to become effective 
January 1st, were filed with the Commission on December 12th. 
It is reported that the reductions were made at the suggestion of 
the Commission, after the Commission had analyzed reports 


filed by the company. 

“The Public Service Company of New Hampshire,’ said J. 
Brodie Smith, its general manager, “is making a rate reduc- 
tion to promote increased use of electricity and to place at the 
disposal of its customers the advantages and economies of a 
broader use of electric service at reasonable rates. This reduc- 
tion is made possible only by the expectation that it will result 
in the increased use of electricity.” 


New Jersey. 

War declared on gas rates. The Public Service Electric & 
Gas Company seems to have stirred up a hornets’ nest when it 
proposed new schedules of ges and electric rates, which, although 
resulting in a considerable reduction to electric users, would in- 
crease somewhat the charges to gas consumers using only a smail 
quantity. The municipalities, labor organizations, clubs, and 
societies of all sorts, as well as individuals, raised their voices 
in protest against the new rates. Two or three organizations, 


however, are reported to have resisted attempts to stampede them 
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into this action pending an investigation of the reasonableness ’ 
of the proposal. 

The Board of Public Utility Commissioners on December 17th 
suspended the new rates for a period of three months, and an- 
nounced that it would direct a private inquiry into the rates 
before rendering a final decision. The Board set February 
15th as a tentative date for the resumption of the hearing 
which began on December 17th. 

John J. Treacy, formerly president of the Board, has been 


retained as counsel by several municipalities, and it is reported 
that Mr. Treacy had requested the Board to continue the present 
rates until an opportunity could be had to investigate the physi- 
eal properties of the utility. Mr. Treacy has had years of ex- 
perience in this type of work, both as president of the Board and 


as an active practitioner before that Board. 

Thomas N. McCarter, president of the utility, stated at the 
hearing on December 17th that the object of the new rates 
was to enable the public to use at lower prices than at present 
the various gas appliances now available, and the use of which is 
almost prohibitive under the existing rates. He said the com- 
pany wished to make a rate that would be attractive to the mass 
of its customers, and to extend the gas business into all the 
realms of modern convenience. He expressed his belief that 
unless the new schedule were adopted, the gas business would 
languish and the people would not have an opportunity to benefit 
by the various uses of gas that could be made possible. 

Mr. Treacy advanced the theory that if the returns on gas 
were insufficient, the electricity returns were more than sufficient 
to cover the deficit. 

New York. 

Mayor fails to block gas rate reduction. The Brooklyn Bor- 
ough Gas Company on December 1st filed a new schedule call- 
ing for a reduction from 11 cents to 104 cents for each 100 feet of 
gas after the first 200 cubic feet, for which a minimum charge of 
$1 was made. Oypposition immediately developed because the new 
schedule did not eliminate the $1 minimum charge which has 
been contested in proceedings before the Commission for some 
time; and on December 14th Mayor Walker, of New York, 
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signed a formal petition to the Commission asking that the 
new rate schedule be set aside. 

Commissioner Prendergast assured the consumers that the 
new schedule would not in any way interfere with the pro- 
ceedings before the Commission, and the Commission on De- 
cember 20th denied the Mayor’s petition on the ground that it 
would be against public interest because no increase in present 
rates were made and substantial reductions were made to part of 
the consumers. William L. Ransom, counsel for the company, 
said: “Mayor Walker has unsuccessfully complained against 
increases in rates and against existing rates. Now he complains 
against a reduction in rates.”” Mr. Ransom explained that the 
reduction was made in conformity with a policy inaugurated by 
Miss Mary E. Dillion, president of the gas company, to decrease 
as far and as fast as may be the commodity cost of gas to those 
who use it actually, regularly, or in substantial quantities. 


Ten-cent cash fare in Rochester. An increase in the cash 
fare on Rochester street cars and busses from 9 cents to 10 
cents went into effect January 1st. The ticket fare remains at 
12 tickets for a dollar or 6 for 50 cents, with a 5-cent fare for 
children. The necessity for higher fares was laid by Mr. 
Hamilton, president of the New York State Railways, to a large 
shrinkage of passenger revenues from competition with auto- 
mobiles and the paving tax burden. A deficit was also shown in 
the operations of the subway and the busses. Street cars, busses, 
and subway operations are all carried on by the New York State 
Railways in that city under a service-at-cost contract. 


Ohio. 

Power utility proposes bond issue for expansion. Authority 
has been requested from the Commission by the Ohio Power 
Company, serving 270 municipalities of the state with electric 
power, to issue $13,303,000 worth of bonds and 4:,366 shares 
of preferred stock to pay for additions and betterments effected 
since May 1st, and to expand its Philo power plant and con- 
struct a transmission line. The plant will have a 245,000 kilo- 
watt capacity, and it is estimated that the installation cost will 
be $17,328,000. A new 132,000 kilovolt transmission line will 
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be erected from Philo, 12 miles south of Zanesville, to Fostoria 
via Shelby and from Shelby to Alliance and vicinity, at a cost 
of $1,897,120. The bonds would be first and refunding mort- 


gage gold bonds paying 43 per cent interest. 


Cities protest against gas valuation. Eight cities involved in 
the fight against increased rates proposed by the Logan Gas Com- 
pany have filed protests with the Commission against the tenta- 
tive valuation of the utility property recently fixed by that body, 
according to a report in the Columbus State Journal. The pro- 
test has been termed “‘a friendly action” designed to forestall an 
appeal by the gas company to Federal Court, on the theory that 
filing of the protest would automatically bring any appeal from 
the Commission’s order into the state supreme court. The cities 
entering in the protest on their own and in behalf of other mu- 
nicipalities are Ashland, Bucyrus, Crestline, Lorain, Marion, 

3ellevue, and Willard. 


Merger of transportation agencies. A merger of three elec- 
tric railway properties in Ohio, involving $17,000,000 is now 
under way following the approval of the merger by the Commis- 
sion on December 11th. The companies involved are the Cincin- 
nati, Hamilton & Dayton Railway Company, the Dayton & 
Columbus Transportation Company, the Indiana, Columbus & 
Eastern Traction Company, and the Lima-Toledo Railway Com- 
pany. The Cincinnati, Hamilton & Dayton Railway Company, 
which heads the merger, is also to acquire the Lima Street Rail- 
way Company, which is to be operated independently. 

The combined system, operating from the Ohio river to the 
Great Lakes, will provide transportation facilities by motor bus 
and cars for 16 counties and a population of 2,000,000. Pro- 
posed improvements by the merged system include new rolling 
stock, better freight service and new trackage. 


Co-ordinated rapid transit in Cleveland. Plans for a $100- 
000,000 system of co-ordinated street railways and rapid transit 
for greater Cleveland are being considered by the Cleveland 
Railway Company and the Van Sweringen interests, according 


to a report in the Cleveland Plain Dealer. The management of 
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the proposed co-ordinated system would be through an alliance 
between these interests, the Van Sweringen interests probably 
being represented on the board of the Cleveland Railway Com- 
pany. 

Adoption of these plans would throw into the discard the pro- 
posal of Raymond T. Cragin, now before the city council, to 
build $30,000,000 worth of subways to be paid for out of street 
car fares. Colonel Joseph H. Alexander, president of the Cleve- 
land Railway Company, is reported to be opposed to the Cragin 
plan because it would place the entire burden on the car rider and 
exempt the property owner, the motorist, and others benefited. 


Reopening of Columbus gas rate case. An opportunity to 
go before Federal Judge Hough to present new evidence has 
been afforded to the Columbus Gas & Fuel Company and the 
Federal Gas & Fuel Company by a decision of the Federal Cir- 
cuit Court in Cincinnati, December 14th. The Circuit Court 
held that the district court had authority to pass upon the bills of 
review the same as if the original decision of Judge Hough in 
the rate case had not been appealed. The appeal from his deci- 
sion holding that the gas rate was not confiscatory must go on, 
however. 

A proposal of new rates has been made to the Columbus City 
Council to become effective under a new franchise. The proposed 
schedule would include a 50-cent service charge and 60-cents 
per 1,000 feet of fuel for the first year; a 75-cent service charge 
and a 55-cent rate for the second year; a 75-cent service charge 
and a 60-cent rate for the third year; and 85 cent service charge 
and a 60-cent rate for the fourth year; and a service charge of 
95 cents with a rate of 60-cents per 1,000 feet for the fifth 
year. The offer of new rates also specifies that no refund shall 
be made to consumers from the funds impounded pending 
litigation over the gas rate involved in Federal Court Proceed- 
ings. 


Texas. 
Mexicans declare war on phone rates. Telephones in the 
homes of 300 Mexicans in Nuevo Laredo were idle recently when 


the subscribers dangled the receivers from their hooks and re- 
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fused to hang up as a result of their fight against a 5-cent toll 
charge instituted by the Southwestern Beli Telephone Company. 
There had been no toll between Laredo and Nuevo Laredo for 
many years, and it is reported in the Houston Chronicle that 
citizens of both cities have sent a protest to high officials in 
Mexico against the rule requiring an extra nickel to converse 
across the Rio Grande. 


Utah. 

Reduction in electric rates. The Telluride Power Company, 
operating electric light and power lines in a large section of 
southeastern Utah, filed with the Commission new rates for resi- 
dential and commercial lighting to become effective January 1st. 
It is estimated that the lower rates will mean a saving of approxi- 
mately six thousand dollars a year to consumers. The partial 
revival of mining business in southern Utah during the past 
year with a consequent modest increase in the company’s revenue 
and anticipation of greater business in the future are credited 
for the reduction. 

West Virginia. 

City plans water rate increase. An increase in water rates, 
it is reported, will be necessary in order to avoid operation of 
the Wheeling water department without heavy loss. A committee 
of the city council is considering the matter. In the event that 
the council approves an increase in rates, the new schedule will 
be submitted for ratification to the Commission. City officials 
are said to be divided on the question of the increase. 

Councilman Robert Lee Boyd, it is stated in the Wheeling 
Intelligencer, believes that higher water rates would not be 
needed if the citizens paid their water bills. He suggested a 
way in council recently to put the water collections on a more 
business-like basis. His idea was to have the names of all people 
getting free water rent published so that the citizens that pay 
their bills can learn the reason for the lack of money in the 
department. Edward Kreutzer, head of the Associated Charities, 
has stated that the deficit in the department is not only caused 
by poor people unable to meet their bills, but by those remitted 


for political reasons. 
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The Gelsam Realty Company of New York operates a build- 
ing in which small offices are rented. Recently the president 
Phone book listing 0f the corporation installed a switchboard and 
for subtenants. connected a telephone extension to each office, 
thinking that this would make the rental more attractive since 
it would include outside telephone service. The telephone com- 
pany, however, refused the subtenants any special directory 
listing, claiming that since it was responsible for good service 
it should have complete control of its service up to the point of 
ultimate use. Charles Blakeslee, counsel for the Public Service 
Commission of New York, in an opinion which was approved by 
that Commission, decided that the rule of the company was quite 
reasonable. Mr. Blakeslee pointed out the difference between 
the service furnished by a telephone utility and that of a gas or 
electric company, and further stated that the policy of permitting 
the intervention of a third party between a utility and the 
ultimate user of its product, is not one which should be er: 
couraged, unless and until changed situations or different public 
demands require such action. Gelsam Realty Co. v. New York 
Teleph. Co. Case No. 5185. 


Edward Ott owns a grocery store in Johnstown, Pennsylvania. 
He also subscribes to unlimited telephone service. Sometime ago 
a re he was notified by the company that his phone 
phone by non- was being used by nonsubscribers and that 
a service would be discontinued unless such 
practice ceased. Later he was advised that the practice had con- 
tinued and that he would be required to install a coin-box phone. 
After some dispute in the court the company agreed to continue 
service as long as Mr. Ott would not permit nonsubscribers to use 
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the phone, but Mr. Ott thought that he had a right to allow sales- 
men, customers, and guests in his store to call their homes or 
other places without demanding proof that they were telephone 
subscribers, and accordingly he asked the Pennsylvania Public 
Service Commission for a ruling on the question. 

The Commission decided that Mr. Ott was correct in his 
position as long as the privilege was not abused. The Commis- 
sion said: “The rule of the respondent is intended to prevent 
nonsubscribers from securing free telephone service in order to 
avoid payment of the regular charges. However, it is the uni- 
versal practice for telephone subscribers to permit the incidental 
use of their telephones by guests, customers, and others who are 
in their homes or business places for some other purpose, with- 
out requiring that such persons prove that they are subscribers.” 
Ott v. Johnstown Teleph. Co. Complaint Docket No. 7587. 


The Greensboro Gas Company somehow or other became 
suspicious that the premises of a certain plumber was 
Gas theft by suming more gas than was recorded by the 
plumber. meter. The company investigated and claim- 
ed that it found additional piping hidden in the walls for the 
purpose of conducting gas into the premises without meter regis- 
tration. There was also conflicting evidence as to whether the 
plumber’s house was equipped to use coal and electricity as well 
as gas for heat and light. 

Thereupon the company discontinued service and removed its 
meters, claiming that approximately $70 was due for unrecorded 
gas. Shortly after this the premises were destroyed by fire, 
together with incriminating evidence, if any. The individual 
was indicted in the criminal court and acquitted on the charge 
but was required to pay the cost of prosecution. Thereafter he 
brought complaint before the Commission for resumption of 
service. Notwithstanding the acquittal, it was the opinion of 
the Pennsylvania Commission that the company had good reason 
to believe that there was a theft of gas on the premises and was 
not unjustified in refusing to resume service until the $70 were 
paid. Macintosh v. Greensboro Gas Co. Complaint Docket No. 
7717. 
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In disposing of an application for a certificate to operate a 
motor utility, the Washington Department found that a number 
Public support of residents along the proposed route sup- 
unfairly secured. ported the application from a belief that the 
busses were to be diverted from the main highway into the 
centers of the various communities. When this matter was 
brought to light at the hearing, counsel for the applicant stated 
that such diversion would be made if permitted by the Depart- 
ment. The Department condemned such tactics as entirely un- 
fair, stating: “It had, in no way, applied to the Department 
for permission to make such diversion and there is nothing 
in the record to indicate that it ever intended to apply for such 
permission. If it wanted to divert its vehicles in that manner, 
it should have made an appropriate statement in the application. 
The method adopted was evidently calculated to obtain public 
support without obligating the company to make good the rep- 
resentation. Such an operation would, in the opinion of the 
Department, be impracticable. An extremely slow schedule 
would result.” Re Sumner-Tacoma Stage Co. D-219, D-222, 
D-274, Order No. 2388. 


Logan City, Utah, has a municipal plant, also a private elec- 
tric company which has been competing and engaging in a rate 
ees ok OO for some time because of the fact that 
er over there is really only enough business in the 
municipal plant. town for the support of one utility. The Utah 
Commission endeavored to stop this war but the supreme court 
of that state has decided that the Commission has no authority 
to control the rates of municipal plants. It was urged by some 
taxpayers that the city plant was reducing rates below the cost 
of production, causing a deficit that would have to be reflected 
in higher taxes. However, it appeared that the state of Utah has 
a law giving to the city authorities discretion in the operation of 
the municipal plant to raise funds for the support of such plant 
either by taxation or corporate revenue raised by a charge for 
service. Logan City v. Public Utilities Commission, 271 Pac. 


961. 
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Paul Ricci is blind. He conducts a little general store at 
Greenwood, California, and has a contract to carry the mail 
Free service by Det ween Auburn and Georgetown in his one- 
blind merchant. ton truck which he uses to have his own mer- 
chandise as well as that of neighboring merchants hauled. 
Ricci permitted his driver to carry various articles for his 
customers without charge, such as ice cream and other com- 
modities not in his own stock. But he had no certificate, so the 
authorized carrier in that neighborhood complained of his ac- 
tivities. The California Commission decided that “although an 
individual has hauled goods quite generally for persons in his 
neighborhood, in the absence of direct evidence that he has re- 
ceived some compensation therefor, it cannot be held that he has 
been operating in violation of law.” Ganow v. Ricci, Decision 
No. 20376, Case No. 2570. 


Good public relations have an important bearing on scientific 
Public relations | Tate making, according to the New York Com- 
in rate making. = mission. Where all other things are equal and 
where there is no question of discrimination or confiscation that 
body has indicated that rate adjustments likely to antagonize the 
small consumer are to be discouraged. Dismissing a recent com- 
plaint of a rather large industrial consumer asking for reduced 
electric rates in that class of service, the Commission said: “Any 
change looking forward to maintaining the same revenues but 
placing the rate on a block method of increasing the first two 
blocks and decreasing the balance of the blocks over the present 
rates would not in itself be of much value as there are only a 
small number of consumers under this rate and the small users 
would naturally complain about their rates being increased and 
the matter would again be upset.” Jeffe v. New York & Q. Elec- 
tric Light & P. Co. Case No. 5192. 


The Shell Pipe Line Company is an Illinois corporation en- 
gaged in the transmission of oil through that state. For its own 
Power line inter. PUTPoses this company also conducts a tele- 
ference with phone line extending along the highway paral- 
Sayaenen leling the pipe line route. Recently the Public 
Service Company of Northern Illinois applied for a certificate 
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to construct and operate a power transmission line. It was 
found, however, that the proposed line would be upon the same 
side of the highway as the industrial telephone line creating a 
possibility of inductive interference, resulting in the impairment 
of efficiency of the telephone line and also creating a danger of 
contact between the different wires. 

In order to eliminate these dangers the Illinois Commission 
announced the willingness of the pipe line company to abandon 
its easement and relocaie its telephones along a nearby railway 
right of way. The power company was further directed in the 
construction of its line where it became necessary to overbuild or 
engage in joint construction with existing telephone and tele- 
graph wires whether owned by a public utility or not to construct 
in such a manner as to safeguard as far as possible the users of 
the telephone line. Re Public Service Co. No. 18114. 


Joseph Fornarotto and others used to operate busses in com- 
petition with the Public Service Company of New Jersey from 


a the north side of the Hudson tube station by 
public interest. way of South Orange avenue to the Newark 
City-South Orange village line. Recently the independent op- 
erators asked the New Jersey Board for permission to extend 
their activities at a 5-cent rate. The Board refused on the ground 
that this competition would cut into the revenues of the Public 
Service Company which rendered a general and more important 
service over the whole area. 

Upon appeal the supreme court of New Jersey sustained the 
Board in holding that a cheaper fare was of itself no evidence 
of necessity for proposed bus extension, and that the Board was 
not limited in considering the public interest of a particular 
locality but should look to the broader interests of the general 
traveling public. The court said: “ ‘The public’ in this sense 
must be construed to be not only the immediate local public of 
the vicinity affected by the proposed application, but the larger 
public without regard to territorial limitations, whose interests 
must also be considered and conserved in making any change 


which in its results would be detrimental to the entire system 
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of continued public transportation as it is now maintained.” 
Fornarotto v. Public Utility Comrs. 143 Atl. 450. 


In 1925 there was before the legislature of Indiana a bill 
providing for the regulation of motor busses by the Public 
Utility regulation Service Commission of that state. A 
by city. certain state senator from Lake county, 
in order that the city of Hammond might be exempted from 
the operation of the act, secured the insertion of provisions 
exempting from the power of the Commission cities in which 
“motor transportation is now furnished under or by color of 
a contract.” At the same time it appeared that the city of 
Muncie had some sort of an agreement by which busses were 
operating in that city under authority of ordinance. Recently 
an operator authorized by the Public Service Commission to do 
business in that territory asked the court to enjoin these inde- 
pendent operations, claiming that the exemption was never meant 
to apply to the city of Muncie. The supreme court of Indiana 
refused to grant the injunction, stating: ‘Regardless of what 
motive legislators have in passing legislation, the law, when 
enacted, applies to all situations which come within its terms. 
An attempt to enact special legislation applicable to one corpora- 
tion alone and not embracing all whe naturally belong to the 
class, would be ineffectual.” Denny v. Brady, No. 25591, 163 
N. E. 489. 


Note.—The cases above referred to will be published in full 
or abstracted in Public Utilities Reports. 
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Accounting. 
Municipal plant, 133. 
Surplus depreciation, 43. 
Admissibility. 
Of evidence, 69. 
Apartment Houses, 
Master meter, 54. 
Apportionment. 
Combined municipal plants, 133. 
Automobiles. 
Cancellation of certificates, 4. 
Commission regulation, 96. 
Competitive service, 96, 116, 128. 
Statutory regulation, 28. 
Block Rates. 
Electric, 186. 
Bonds. 
See also Security Issues. 
Ratio of stock to, 43. 
Book Value. 
Use in valuation, 88. 
Bridges. 
At crossings, 190. 
Business Risk, 
Effect on return, 55. 
Cancellation. 
Certificates of convenience, 4. 
Certificates of Convenience and Neces- 
sity. 
Cancellation, 4. 
Character of Customers. 
Effect on return, 55. 
Charters. 
Effect on utility status, 106. 
Commercial Rates. 
Electric, 186. 
Commissions. 
Jurisdiction, crossings, 190. 
Jurisdiction, damage questions, 61. 
Jurisdiction, discrimination, 168. 
Jurisdiction, monopoly and compe- 
tition, 96, 123. 
Jurisdiction, reparation, 159. 
Necessity for approving contract, 
176 


Obligation of, 96. 

Powers over private property, 106. 
Powers, transportation service, 96. 
Powers under void statute, 12. 
Procedure, informal letter, 17. 


Competency. 
Of evidence, 69. 


Consolidation, Merger, and Sale. 
Free service condition, 22. 
Purchase price, 43. 

Security issues for, 15, 39. 
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Constitutional Law. 
Class legislation, 28. 
Controlling over state statutes, 28. 
Equal protection, auto carriers, 28. 
Interference with local taxation, 
106. 
Valid regulation of property, 12. 
Consumers and Patrons. 
Contribution towards extensions, 
104. 
Tampering with meters, 65. 
Contracts, 
Free service provision, 22. 
Lack of Commission approval, 176. 
Time limitation, 22. 


Courts. 

Jurisdiction, over reparation, 159. 
Crossings. 

Commission jurisdiction, 190. 
Damages. 

Commission jurisdiction over ques- 

tion, 61. 

Failure to serve, 65. 

Depreciation. 


Accounting for surplus, 43. 
Computation, ratio of gross re- 
ceipts, 39. 
Co-operative telephone plants, 74. 
Natural gas property, 136. 
Original cost basis, 74. 
Present value as basis, 180. 
Discrimination. 
Commission jurisdiction, 168. 
Interstate and intrastate com- 
merce, 17. 
Railroad rebates, 159. 
Regressive step rates, 1. 
Transportation service, 96. 
Distributing Company. 
Commission jurisdiction, 136. 


Earnings, 
Past, effect on return, 74. 
Electricity. 
Discount for service interruption, 
176. 


Master meter, 54. 

Meter protection, 6. 

Return allowance, 55. 
Electric Railways. 

Competitive extensions, 116. 
Elevators. 

On railroad right of way, 12. 
Eminent Domain, 

Effect on utility status, 106. 
Evidence. 

Generally, 69. 

Judicial notice of traffic, 28. 
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Evidence—continued. 
Meter tampering, 65. 
Presumption favoring statutes, 28. 

Exchanges. 

Discontinuance, one subscriber re- 
maining, 43. 
Extensions. 
Water utility, 104. 

Franchises. 

Effect on utility status, 106. 

Free Service. 

Condition of sale, 22. 

Going Value. 

As part of rate base, 74. 

Grades. 

Change of, paving obligations, 187. 

Gross Receipts. 

Depreciation not based upon, 39. 

Highways and Streets. 

Judicial notice of traffic, 28. 

Paving obligations, 187. 
Hydroelectric Project. 

As publie utility, 61. 

Illegal Business. 

Customers’, effect on return, 55. 

Intercorporate Relations. 
xenerally, 156. 

Hydroelectric development, 61. 

Supply and distributing companies, 
136. 

Supply and distribution, 158. 

Interstate Commerce. 

Railroad discrimination, 17. 

Interurban Railways. 

Competitive extensions, 116. 

Intrastate Commerce, 

Railroad discrimination, 17. 

Investment. 

Not basis of depreciation, 180. 

Local Authorities. 

Regulation of competition, 125. 

Lock Boxes. 

To protect meters, 6. 

Materiality. 

Of evidence, 69. 

Meters. 

Master, for apartments, 54. 
Protection by lock box, 6. 
Tampering with, 65. 

Mining District. 

Return in, 55. 

Money Rates. 

Effect on return, 74. 

Monopoly and Competition. 
Commission powers, 96. 
Competitive rates, 125. 
Competitive service, 126. 
Electric railways, 116. 
Jurisdiction of Commission, 123. 
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Monopoly and Competition—con- 
tinued. 
Public relations, 128. 
Reduced fare, 96. 
Regulation by local authority, 125. 
Restrictions, conditions, and regula- 
tions, 1322. 
Telephone companies, 131. 
Transportation companies, 96, 116, 
128. 
Municipal Plants. 
Apportionment, 133. 
Electric, return allowed, 133. 
Natural Gas. 
Contract relating to leakage, 168. 
Depreciation allowance, 136. 
Return allowance, 136. 
Notice. 
Of modification of order, 17. 
Officers. 
Free service to, 22. 
Operating Expenses. 
Payment to supply company, 136. 
Original Cost. 
Depreciation basis, 74. 
Overheads. 
As part of rate base, 55. 
Parties, : 
In rate proceedings, 136. 
Paving. 
Obligation of street railway, 187. 
Payment. 
Collection charges, 43, 74. 
Discount for interruption, 176. 
Master meter, 54. 
Penalties. 
Slow payment, 74. 
Piece-meal Construction. 
Valuation proceedings, 8. 
Poles. 
Valuation of, 8. 
Present Value. 
Basis of depreciation, 180. 
Procedure. 
Commission rate cases, 17. 
Modification of order, 17. 
Public Relations. 
Consideration in authorizing com- 
petition, 128. 
Public Utilities. 
See also Particular Utility Titles. 
Affiliated supply and operating 
companies, 61. 
Determination of status, 106. 
Hydroelectric project, 61. 
Local water plant, 183. 
Power company with single cus- 
tomer, 106. 
Regulation of property, 12. 
Purchase Price. 


, Telephone properties, 43. 
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Railroads. 
Competitive extensions, 116. 
Crossings, highway bridges, 190. 
Discriminatory rebate, 159. 
Elevators on right of way, 12. 
Intercorporate relations, 157. 
Rate discrimination, 17. 
Regulation of property, 12. 


Rates. 
Collection charges, 43, 74. 
Competitive, 125. 
Discounts because of interruptions, 
176. 
Discrimination, railroads, 159. 
Electric, block, 186. 
Natural gas, 136. 
Procedure before a Commission, 17. 
Reduced, question of competition, 
96. 
Street railway, 88. 
Telephone, excess radius, 43. 
Value of service affecting, 88, 136. 
Water, regressive steps, l. 
Regressive Step Rates. 
Discrimination in, 1. 
Relevancy. 
Of evidence, 69. 
Reparation. 
Commission jurisdiction, 159. 
Court jurisdiction, 159. 
Measure of damages, 159. 
Reproduction Cost. 
Use in valuation, 55. 
Restrictions. 
On competition, 132. 
Return. 
Electric utility, 55. 
Municipal electric plant, 133. 
Natural gas company, 136. 
Past earnings affecting, 74. 
Prevailing money rates affecting, 


(a, 
Street railways, 88. 
Telephone companies, 43. 
Telephone utility, 8. 
Value of service, 88. 
Rights of Way. 
Elevators on, 12. 
Sale. 
See Consolidation, 
Sale. 
Security Issues. 
Dissolution of merged companies, 
43. 
On consolidation, 15, 39. 
Service. 
Competitive, 126. 
Discontinuance, exchange 
one subscriber, 43. 
Discontinuance, meter tampering, 
65. 
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Service—continued. 
Duty to render, 104. 
Extensions, willingness of utility, 
96. 
Interruptions in, rate discount, 176. 
Master meter, 54. 
Meter protection, 6. 
Meter tampering, 65. 
Statutes. 
Automobile regulation, 28. 
Construction rules, 28. 
Presumption of validity, 28. 
Void, conferring powers, 12. 
Stock. 
See also Security Issues. 
Ratio of bonds to, 43. 
Street Railways. 
Basis of depreciation, 180. 
Motor bus competition, 96. 
Paving obligations, 187. 
Rates of, 88. 
Return of, 88. 
Valuation of, 88. 
Supply Company. 
Commission jurisdiction, 136. 
Taxes. 
Public utility, 106. 
Tax value as measure for rate 
making, 136. 
Tax Value. 
Use in valuation, 74. 
Telephones. 
Collection charges, 43, 74. 
Competitive service, 131. 
Depreciation allowance, 74. 
Discontinuance of exchange, 43. 
Return allowed, 8, 43. 
Valuation of property, 74. 
Working capital, 74. 
Traffic. 
Judicial notice of, 28. 
Valuation. 
Book value, 88. 
Economies of construction, 8. 
Going value, 74, 88. 
Overheads, 55. 
Piece-meal construction, 8. 
Reproduction cost, 55. 
Street railways, 88. 
Tax value as element, 74, 136. 
Telephone property, 74. 
Working capital, 43, 74. 
Value of Service. 
Effect on rates, 88, 136. 
Water. 
Plant in subdivision as public util- 
ity, 183. 
Regressive step rates, 1. 
Service extensions, 104. 
Working Capital. 
Allowance for, 43, 74. 
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RE MENASHA MUNICIPAL WATER DEPARTMENT. 
[U-3715.] 


Discrimination — Regressive step rate — Water. 

1. A schedule of rates regressive in type in that consumers might 
find it profitable to waste sufficient water to bring their consumption 
within a cheaper step of the schedule was held to be inimical to the 
interests of the utility and the smaller consumers, p. 2. 

Rates — Water — Purpose of lower step. 

2. It was held that the lower step in the schedule of a water com- 
pany should be fixed at a figure that would cover the operating cost 
plus some of the fixed costs, but not necessarily all of the fixed costs 
for excess consumption, p. 3. 

Rates — Water — Reduced rates to large users. 

3. A schedule of rates should be based upon such facts as would 
in the end make it beneficial to the larger boc of customers to at- 
tract the business of the large customer or long our user in order to 
lower the average unit cost and thus benefit all : msumers, p. 3. 


[June 19, 1928.] 


Appuication of a water company for increased rates; rates 
adjusted. 


By the Commission: Application was filed April 19, 1928 by 
the Menasha Municipal Water Department for authority to 
increase rates. The lawful schedule of applicant now on file is 
as follows: [Schedule omitted. ] 

Hearing was held May 18, 1928 at Madison, the appearances 
being W. E. Held, Mayor, S. L. Spengler, City Attorney, and 
P.U.R.1929A. 1 
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J. H. Kuester, Superintendent, for the applicant. There were 
no appearances in opposition. 

No appraisal has been made of applicant’s property but we 
have checked the reported book values and for purposes of our 
computations in this case we have used a value of $425,000. 
This value covers the new pumping and filtration plant. 

An analysis has been made to determine the normal cost of 
cperation under the changed operating conditions brought about 
by the new installation. This cost has been apportioned between 
the two classes of service supplied by the utility, namely, fire 
protection service and general service, on the same basis as out- 
lined in many earlier decisions, the resulting cost being as fol- 
lows: 


Fire protection service ........+ WITTITITITT LITT TTT $17,057.77 
General service ....cccccccccccsecd Swebpocccccecccoccsoccese 38,319.95 
Total COSt ... 2. ccccdvilecvcssesranssesssvccone decodes bis $55,377.72 


Revenues as reported for the year ended December 31, 1927 
were $11,888.75 for five protection service and $21,370.13 for 
general service, indicating a requirement for additional earn- 
ings of about $16,949.82 from the latter and $5,169.02 from 
the former service. If the city is satisfied with a smaller than 
normal return on its investment, and it appears from the record 
that approximately a five per cent return will be sufficient, the 
cost of service will be reduced and the proposed schedule of rates 
should reflect this reduction. 

The general service supplied by applicant may be divided into 
four groups: residential, commercial, industrial, ahd public. 
Industrial customers are being supplied on a monthly basis in 
practically all cases as well as certain of the commercial users. 
An analysis has been made of the water consumed by each 
monthly customer for the year ending December 31, 1927 and of 
the water used by customers billed quarterly for the six months’ 
period ended December 31, 1927. From these data the distribu- 
tion of the total annual sales was determined. 

[1] The existing schedule of rates is regressive in type. Such 
s. schedule makes for waste and carelessness in the use of water. 


Under the method of billing in use in Menasha the discrim- 
P.U.R.1929A, 
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inatory features of the schedule are partially eliminated. How- 
ever, it is easy to see that some consumers would find it rather 
profitable to waste water until their meters registered such an 
amount as would entitle them to a much lower rate. Bills are 
being rendered as follows: 


0 to 60,000 gallons per quarter ..........+.. 15¢ per M gallons 
61,000 to 91,000 si 1 wT Uideenocpoeses $9.15 
92,000 to 219,000 = - NE Rea ee 10¢ per M gallons 
220,000 to 274,000 ™ ” pe OS rere $21.96 
etc. 


It is needless to argue that such a schedule is inimical to the 
interests of the utility and the smaller consumers. It will be 
noted that in the second step 30,000 gallons can be wasted at no 
additional cost, while in the fourth step there is a variation of 
54,000 gallons, with increasing amounts found in five other steps, 
the next to the last step showing 4,574,000 gallons. 

[2,3] We have a situation at Menasha where a comparatively 
small percentage of the total customers served consume approxi- 
mately eighty-one and five-tenths per cent of the water sold. 
To retain this business a sliding scale of charges must be designed 
under which one consumer will pay the same amount as any 
other customer for an equivalent consumption. The first blocks 
in any schedule must cover all the costs incurred. Increased 
use necessarily results in decreased cost per unit as has been dem- 
onstrated in innumerable instances. In almost any water 
utility the possible economies and resulting advantages to cus- 
tomers are largely dependent upon the volume of the output and 
every effort is normally bent towards increasing the business. It 
should be clear, however, that the rates established are not less 
than cost and will increase the utility’s profits as well as its sales. 
The lowest step in the schedule should be placed at a figure which 
will cover the operating cost plus some of the fixed costs, but 
not necessarily all of the fixed costs for the excess consump- 
tion. We must establish a schedule of rates, therefore, based upon 
such facts as will in the end make it beneficial to the larger body 
of customers to attract the business of the large customer or long 
hour user. ‘The object to be accomplished is to lower the average 


unit cost and thus benefit all customers. This will be accom- 
P.U.R.1929A., 
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plished, it is believed, by ‘the establishment of the graduated 
schedule appended hereto. 

After careful consideration of the data before us it appears 
that the schedule approved herein will provide revenues sufficient 
to cover all operating costs and leave a small amount available for 
return on the investment, and will be fair and reasonable. 





OHIO SUPREME COURT. 


G. A. OYSTER et al. 
v. 
PUBLIC UTILITIES COMMISSION OF OHIO. 
[No. 20828.] 
(— Ohio St. —, 160 N. E. 701.) 


Certificates of convenience and necessity — Cancellation — Unau- 
thorized sale. 
A sale of all right, title, and interest in a motor-bus line without 
approval of the Commission is a proper ground for cancellation of a 
certificate previously granted to the purchasers thereof. 


[March 14, 1928.] 


ProcreprNes in error to review an order of the Public Utili- 
ties Commission revoking the certificate of a partnership oper- 
ating a bus line; affirmed. 

This is a proceeding in error from an order of the Public 
Utilities Commission of Ohio, revoking and canceling a certifi- 
cate of convenience and necessity theretofore granted by the 
Public Utilities Commission to the plaintiffs in error. The 
cause was heard upon an agreed statement of facts, which the 
Public Utilities Commission, in its finding (Ann. Rep. Ohio P. 
U. ©. 1927, p. 73), has epitomized as follows: 

“On April 28, 1923, and for some time prior thereto, L. E. 
Painter and J. H. Coleman, as individuals, were the sole own- 
ers and operators of a motor-bus line operating between Sebring, 
Ohio, and Alliance, Ohio, known as the Sebring-Alliance Bus 
Line. On the 14th day of August, 1923, said L. E. Painter 


sold all right, title, and interest which he possessed in the said 
P.U.R.1929A, 
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bus line to W. A. Watson and G. A. Oyster, and that on the 
same date said W. A. Watson and G. A. Oyster also purchased 
one-sixth of the interest which the said J. H. Coleman held in the 
same line. L. E. Painter thus withdrew from the association 
with J. H. Coleman, and on the same date the said J. H. Cole- 
man, W. A. Watson, and G. A. Oyster entered into a copart- 
nership for the purpose of operating the Sebring-Alliance Bus 
Line, and continued the operation. 

“On the 11th day of September, 1923, G. A. Oyster filed with 
the Public Utilities Commission of Ohio his certain affidavit 
for the purpose of obtaining a certificate of public convenience 
and necessity, stating that he was then a member of the Sebring- 
Alliance Bus Line, a motor transportation company, which was 
operating in good faith between Sebring and Alliance, Ohio, 
on the 28th day of April, 1923. 

“Some time in the month of September, 1925, the said J. 
H. Coleman sold the interest which he had in the partnership 
which was formed on August 14, 1923, to the said G. A. Oyster 
and W. A. Watson. The said G, A. Oyster and W. A. Watson 
are now operating the said line. 

“Certificate of public convenience and necessity No, 579 
was granted by this Commission on March 5, 1924, but no formal 
certificate was issued. The mere fact that no formal certificate 
was issued has no bearing in this case.” 

The Public Utilities Commission further found: 

“Tt is admitted by the defendant herein that no application for 
purchase and sale was ever made to the Commission by L. E. 
Painter, J. H. Coleman, or W. A. Watson and G. A. Oyster, 
and that the consent of the Public Utilities Commission for the 
transfer or assignment of the said interests hereinabove set forth 
has never been secured. 

“From the evidence adduced in this case, the Commission 
cannot escape the conclusion that neither G. A. Oyster nor W. A. 
Watson were operating the Sebring-Alliance Motor Transporta- 
tion Company in good faith on the 28th day of April, 1923. It 
is further conclusive that they had no right, title, or interest 
in or to the said transportation company on that date. The 


Commission is of the opinion, and so finds, that the operation 
P.U.R.1929A. 
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of L. E. Painter and J. H. Coleman, as individuals doing business 
under the name of the Sebring-Alliance Bus Line, on April 
28, 1923, as a matter of law could not, and did not, inure 
to the benefit of W. A. Watson and G. A. Oyster. 

“The affidavit to the Commission was made by G. A. Oyster 
in the name of a partnership composed of J. H. Coleman, W. A. 
Watson, and G. A. Oyster. L. E. Painter and J. H. Coleman 
were powerless to assign their interest in the said operation to 
W. A. Watson and G. A. Oyster, in fact, the right to trans- 
fer interest in a bus business could not have been granted by 
this Commission prior to August 4, 1925, when the Krueger- 
Collister amendment to the Freeman-Collister Act became effec- 
tive.” 

Appearances; Postlewaite & Bricker, of Columbus, and Don- 
ald Seiple, for plaintiffs in error; E. C. Turner, Attorney Gen- 
eral, A. M. Calland, of Columbus, and Herbruck, Shetler, Mel- 
chior & Roach, of Canton, for defendant in error. 


Per Curiam: The order of the Public Utilities Commission 
revoking certificate of public convenience and necessity No. 579 
is affirmed upon the reasoning and authority of the case of 
Westhoven v. Ohio Pub. Utilities Commission, 112 Ohio St. 
411, P.U.R.1925E, 218, 147 N. E. 759. 

Order affirmed. 


Marshall, C. J., and Day, Allen, Kinkade, Robinson, Jones, 
and Matthias, JJ., concur. 





MISSOURI PUBLIC SERVICE COMMISSION, 


JACOB HANDELMAN 


v. 
UNION ELECTRIC LIGHT & POWER COMPANY. 
[Case No. 5249.] 


Service — Protection of meters — Lock bozes. 
A lock box for an electric meter was continued in service notwith- 
standing a complaint of a customer where an examination of two sets 
P.U.R.1929A, 
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of bills rendered during respective periods prior and subsequent to the 
installation of such lock box indicated an irregularity in the manner 
of taking service during the first period. 


{October 23, 1928.] 


Comptamt by electrie customer against continuation in 
service on his premises of a lock box for his meter; lock box 
ordered to be continued. 


Supplemental Report and Order. 


By the Commission: In the original order in this case the 
Commission instructed the defendant herein to install a lock 
box on the premises of the complainant and to restore service, 
and at the end of twelve months to make a report to the Com- 
mission showing kilowatt hours used and the charge therefor. 
Said report was filed September 15, 1928, and the results of the 
12-months period, commencing with the reading on September 
8, 1927 and ending with the reading on August 8, 1928, 
with the corresponding readings and totals for the six years pre- 
ceding said test period, are shown below: [Schedule omitted. ] 

An examination of this report and the previous bills would 
indicate that there has been an irregularity in the manner of 
taking service at the residence of the complainant herein. The 
Commission is not a court and it will not attempt to pass upon 
the guilt or innocence of any particular member of the house- 
hold. Suffice it to say for the purpose of this report, that the 
Commission is of the opinion that the complainant herein has 
been receiving current for which there have been no payments 
made. 

The only source of revenue that the defendant has is from 
its consumers. The defendant is entitled by law and equity 
to receive a return upon its property devoted to public use. 
When an irregularity occurs and current is used which does not 
pass through a meter to be registered and billed for, the defend- 
ant suffers a loss in revenue and if defendant is to receive a 
fair return this inadequacy in revenue must be made up by other 
consumers. 

The defendant has on file with this Commission, rules which 


are formulated to protect the innocent consumer from paying 
P.U.R.1929A. 
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that share of the burden which should be carried by other con- 
sumers. The Commission approved these rules because it was 
of the opinion that they protected all of the customers of the de- 
fendant. When there has been a clear violation of these rules, 
as it appears evident to the Commission that there has been 
in this case, the Commission must, of a necessity, sustain the 
company in its efforts to avoid a loss of revenue. There is no 
method by which the amount of current diverted by this ir- 
regularity can be accurately estimated. However, using the 
212 kilowatt hours of the test period as a base, and increasing 
the annual bill proportionately for the five years preceding 
the test period aforesaid, the Commission finds that the cost of 
the current thus diverted amounts to $34.72. (Note:—The 
1926-1927 period is based on the corresponding months of the 
test period). The Commission will authorize the defendant 
herein to continue the lock box previously installed. 


Ing, Chairman, Calfee, Porter, and Hutchison, Commission- 
ers, concur ; Painter, Commissioner, absent. 





WISCONSIN RAILROAD COMMISSION, 


RE CRANDON TELEPHONE COMPANY. 
[U-3732.] 


Valuation — Ascertainment of fair value — Local economies of con- 
struction. 

1. An amount of $30,000 was set as the fair value of utility prop- 
erty having an alleged book value of $23,592.49, and an alleged repro- 
duction cost less depreciation value of $42,948, where the difference be- 
tween the latter two figures was explained by the fact that the plant 
was constructed piecemeal under conditions which permitted of the pur- 
chase of native cedar poles at very low cost, which economy was not 
taken into account in the reproduction estimate, p. 9. 

Return — Percentage allowed — Telephones. 

2. An increased rate calculated to yield a return of 7 per cent 

was allowed to a telephone company, p. 9. 


[October 19, 1928.] 


Apprication of a telephone company for increased rates for 


service ; granted. 
P.U.R.1929A, 
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By the Commission: In its application, dated June 11, 1928, 
request is made by the Crandon Telephone Company for proper 
authorization from the Railroad Commission for an increase in 
rates. Petitioner contends that the present rate schedule will not 
provide a fair return on its property and plant investment, in- 
cluding necessary recent additions to plant and equipment. 

A hearing in the case was held on July 6, 1928 at Madison 
when the following appearances were entered : 

C. M. Kapke, treasurer and manager, R. A. Wheeler, outside 
piant engineer for Wisconsin Telephone Company, J. F. Krizek, 
Attorney, for the Crandon Telephone Company. 

The lawful rates of the applicant now in effect are as follows: 


Rate per Month. 
Gross. Net. 


IRE BOUND oo 0cocinkébn 600s 0001d0ssaeebsonesens ss $2.75 $2.50 
Residence telephone .........ee-ee0¢ O00 se See beavers hau 1.85 1.60 
PO CORON U's 6 is onc tesyeseccesusques sold 16 Wisin bib ersieions 1.85 1.60 


The company proposes the following schedule: [Schedule 
omitted. ] 

The Crandon Telephone Company operates an exchange at 
Crandon, providing telephone service to 322 subscribers, accord- 
ing to its 1927 report. The Wisconsin Telephone Company 
has a minority interest in the company. Recently the central 
office equipment was changed by installing a central energy type 
of switchboard to replace the former magneto type, and a new 
central office building was erected. 

[1, 2] As evidence of the value of the property the applicant 
submitted an appraisal made by the engineers of the Wisconsin 
Telephone Company which purports to show a reproduction cost 
new on a present price basis of $56,698 and a reproduction cost, 
less depreciation, of $42,948. As further evidence of value we 
have the company’s reported cost as of December 31, 1927, as 
contained in the annual report to the Commission, of $23,592.49. 
The big difference between the appraisal value and the book value 
is accounted for, in part, according to the testimony at the hear- 
ing, by the fact that the plant was constructed piecemeal under 
conditions which permitted of the purchase of native cedar poles 
at a very low cost whereas the appraisal was made upon a basis 
of average construction costs developed from the experience of the 
P.U.R.1929A. 
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Wisconsin Telephone Company over the entire state. The testi- 
mony further suggests that the records of the Crandon Telephone 
Company in the early days probably were not accurately kept and 
that the book value of $23,592.49 does not fully reflect the actual 
cost. 

Our engineers have checked the prices used in the valuation 
which was submitted and from their recommendations and the 
evidence before us we conclude that the fair value of the property 
is approximately thirty thousand dollars. Allowing a 7 per cent 
return on $30,000 and computing depreciation on a straight-line 
basis on the undepreciated value of the property, we find the nec- 
essary allowance for these purposes to be $4,440. 

The following table shows the operating results of the Crandon 
Telephone Company during the last two years: 


Operating Revenues 1926. 1927. 
Subscriber telephone earnings ......+.++e-ee+++ $7,169.15 $7,575.85 
Switching service earnings .......e..eeeeeeeeees 480.00 480.00 
Earnings from local toll lines ............ eevee 6066.97 668.89 
Commissions on long distance tolls ............- 449.84 503.18 





$8,765.96 $9,227.92 
Operating Expenses, before depreciation 


Central office expense ..........ccecccccccoceece § 62,713.34 $2,504.30 
Wire plant expense .. ....ccccccevecsceveccccecs 809.82 692.20 
Station expense ... 2... ccccccccccccccccccccccces 863.51 806.49 
Commercial expense ........cccecerscccsccccces 1,162.68 993.01 
General expense .......cccccccccccvccccccese eee 334.47 542.06 
Undistributed expemse ........c0.seseeeeceseece 1,131.97 712.03 
PORES | os as cn mests Conse seine tn genass sasseonerions 219.15 230.70 





$7,234.94 $6,480.73 
Balance available for depreciation and return ...... $1,531.02 $2,747.19 
The operating expenses for the year 1926 averaged approxi- 
mately twenty-two dollars and forty cents per station, which is 
unusually high and we believe can be considered abnormal. The 
expenses for the year 1927 averaged about nineteen dollars and 
forty cents per station which is probably representative of normal 
operating conditions for this company as it operates in a sparsely 
settled territory with long rural lines that are difficult to main- 
tain. 
On the basis of the 1927 operating results the company is en- 
titled to an increase in revenues of approximately one thousand 
six hundred and ninety-three dollars. The company, however, 


proposes with an increase in rates to discontinue the toll charge 
P.U.R.1929A, 
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on calls from local subscribers in Crandon to subscribers at Hiles 
and Argonne. As the Hiles and Argonne subscribers are direct- 
ly connected to the switchboard at Crandon and can call into 
Crandon without a toll charge, there is little justification for the 
present toll charge on outgoing messages and we believe the 
charge should be discontinued. The loss in revenue from this 
change would have amounted to $668.89 in 1927 and, therefore, 
would have entitled the company to a total increase in exchange 
revenues of $2,362. 

The company contends that additional maintenance costs of ap- 
preximately six hundred and ‘wenty dollars will be incurred in 
the future, over and above the 1927 operating expenses, as a result 
of the new central office building and central energy switchboard 
equipment. No detailed proofs of this estimate were submitted 
and as the 1927 operating expenses were somewhat high in com- 
parison with other exchanges of this type we shall make no al- 
lowance for increased maintenance expense. Some increase in 
tax expense will be experienced with an increase in rates as the 
state and local tax is computed as a percentage of the gross 
revenue. 

The company estimates that its proposed rates will yield ap- 
proximately two thousand one hundred and fifty dollars per 
year. This estimate, however, has been made after a reclassifica- 
tion of subscribers which we feel is unwarranted inasmuch as if 
there is a reclassification of subscribers to a lower grade of service 
there will at the same time be made available spare plant for ad- 
ditional subscribers whose revenue will compensate for the re- 
grading. In our opinion the company’s proposed rates would 
yield an annual increase in exchange revenue of $2,861.40 which 
is approximately five hundred dollars more than the company 
requires. 

In the order that follows we have authorized a schedule of rates 
which will yield the company an adequate return and which will 
not be discriminatory as between the various classes of service. 
P.U.R.1929A. 





WISCONSIN SUPREME COURT. 
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CHICAGO & NORTHWESTERN RAILWAY COMPANY 
v. 
RAILROAD COMMISSION OF WISCONSIN. 
(— Wis. —, 221 N. W. 399.) 


Public utilities — Railroads — Property subject to regulation. 

1. The property of a railroad company is affected with a public in- 
terest, thereby giving the state the right to regulate its use so as to 
secure adequate service for the public at large, p. 13. 

Constitutional law — Due process — Railroad property. 

2. The property of a railroad which has performed its public duties 
is protected by the constitutional guaranty that it shall not be taken 
for private use, p. 13. 

Constitutional law — Due process — Elevators on railroad property. 

3. A statute providing that a railroad should permit private ele- 
vators to be established on its vacant right-of-way was held void as 
authorizing the taking of private property without due process in vio- 
lation of the 14th Amendment of the Constitution, p. 13. 


Commissions — Powers conferred by void statute. 
4. A void statute directing the Commission to make a certain lease 
which would otherwise be discriminatory confers upon the Commission 
no power to carry out such provision, p. 14. 


[October 9, 1928.] 


Apprat from a judgment of the Cireuit Court of Dane county 
setting aside an order of the Railroad Commission directing a 
railroad to lease part of its right of way for warehouse use; af- 
firmed. 

Action begun October 21, 1926, to set aside an order of the 
Railroad Commission directing the Chicago & Northwestern Rail- 
way Company to lease a portion of its right of way to the Keno- 
sha Sand & Gravel Company for its use as a retail material yard. 
This appeal was from a judgment entered September 6, 1927, 
setting said order aside. 

The sand and gravel company purchased the business of one 
who had for some years held a lease of the portion of the right 
of way here in question, where he had conducted a material yard, 
selling sand, gravel, cement, lime, plaster, and clay products. 
When the business was sold to the Kenosha Sand & Gravel Com- 


pany, the railway company canceled the lease, as it had a right to 
P.U.R.1929A. 
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do by the terms of the lease, and proposed to lease the site to an- 
other sand and gravel concern. Upon the refusal of the railway 
company to renew the lease, the Kenosha Sand & Gravel Com- 
pany applied to the Railroad Commission, which, after hearing, 
entered an order directing the railway company to lease the prem- 
ises to the Kenosha Company. 

Subdivision 5 of § 195.09 provides: 

“Every railroad company shall furnish, on its vacant right of 
way, sites for private elevators or warehouses under reasonable 
conditions and regulations and at a reasonable rental without un- 
reasonable discrimination in all cases where the business of the 
railroads, shippers, and the public will be facilitated and not be 
unduly discommoded thereby; and the Railroad Commission 
shall upon application, if it deems the interest of the public so re- 
quires, by order, direct the railroad to furnish such site and in 
case of disagreement the Commission shall direct the conditions 
and regulations to be observed and the rental to be paid.” 

Appearances: John W. Reynolds, Attorney General, and Suel 
O. Arnold, Assistant Attorney General, for appellant Railroad 
Commission ; George W. Taylor, of Kenosha, for appellant inter- 
vener; John F. Baker, of Milwaukee, for respondent. 


Stevens, J.: 1. The pleadings allege and the proof establishes 
the fact that the portion of the right of way which the Railroad 
Commission directed the railway company to lease to the sand 
and gravel company has been used in the past, and will be used in 
the future, wholly for the purpose of conducting a private busi- 
ness for profit. The premises in question will not be used by the 
shipping public generally, nor will they be used to serve the gen- 
eral public for the purpose of giving access to the depot, grounds 
or tracks of the railway company, if the lease is made, 

[1,2] The property of the railway company is affected with a 
public interest, which gives the state the right to.so regulate its 
use as to secure adequate service for the public generally. When 
that duty to the public has been performed, the property of the 
railway company is protected by the constitutional guaranty that 
its property shall not be taken for private use. 


[3] The order in question, and subdivision 5 of § 195.09 of 
P.U.R.1929A. 
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‘the statutes under which this order was entered, “was, in essence 
and effect, a taking of private property of the railroad corpora- 
tion, for the private use of the petitioners. The taking by a state 
of the private property of one person or corporation, without the 
owner’s consent, for the private use of another, is not due process 
of law, and is a violation of the 14th Article of Amendment of 
the Constitution of the United States.” Missouri P. R. Co. v. 
Nebraska ex rel. Board of Transportation, 164 U. S. 403, 417, 
41 L. ed. 489, 495, 17 Sup. Ct. Rep. 130, 135. See, also, Fergu- 
son v. Illinois C. R. Co. 202 Iowa, 508, P.U.R.1927B, 340, 210 
N. W. 604, 607, 54 A.L.R. 1; Browning y. Louisville & N. R. 
Co. 213 Ky. 376, 378, 379, 281 S. W. 490, 44 A.L.R. 1522. 

[4] 2. The statute being void, it conferred no power upon the 
Railroad Commission to direct the making of the lease in question 
on the ground that the refusal to make the same was an unreason- 
able discrimination. 

3. When the case was called for trial in the circuit court, the 
plaintiff railway company offered no proof. The defendants then 
sought to offer proof. The circuit court refused to receive this 
proof on the ground that subdivision 4 of § 195.32 of the statutes 
gave these defendants no right to offer proof, unless the testimony 
was first offered by the plaintiff. This statute does not provide 
that the defendants may not offer proof, if the plaintiff does not 
do so, but only that the court shall not proceed to judgment if the 
plaintiff offers proof which is different from that offered upon 
the hearing before the Commission. The proceeding before the 
circuit court was an action which the statute required should “‘be 
tried and determined as other civil actions.” Subdivision 1, § 
195.32, of the statutes. “Civil actions are tried and determined 
only after all parties are given the right to present their proof 
upon the issues involved in such actions.” Baraboo v. Railroad 
Commission, 195 Wis. 523, 527, 218 N. W. 819, 820. 

While the circuit court was in error in not receiving the proof 
which the defendants desired to offer, provided such proof was 
competent and relevant, it seems clear that the error was not prej- 
udicial and should not lead to a reversal, because the pleadings 
of the appellant and the findings of the Commission establish 
the fact that the lease was sought for purely private purposes, 
P.U.R.1929A. 
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which clearly brings the order and the statute, under which it was 
granted, into conflict with the constitutional limitations imposed 
upon the power of the state. 

Judgment affirmed. 


Vinje, C. J., took no part. 





CALIFORNIA RAILROAD COMMISSION, 


RE FRANK P. and L. R. CADY. 

[Decision No. 20293, Application No. 14894.] 
Security issues — Amount — Consolidation — Reproduction cost basis. 
A proposed transfer price and stock issue being equal to the alleged 
sound value of the properties, which, in turn, was approximately equal 


to the reproduction cost new less depreciation, was held not to be the 
proper basis for an authorization to issue stock. 


[October 3, 1928.] 


AppLicaTion of operators of water utility to sell the same, 
and application of a purchasing utility to issue securities; 
granted. 

Appearances: Orrick, Palmer and Dahlquist, by Hillyer 
Brown, for Public Utilities California Corporation; Frank P. 
Cady, in propria persona; R. W. Van Norden, for the city of 
Susanville. 


By the Commission: In this application the Railroad Com- 
mission is asked to enter its order as follows: 

1. Authorizing Frank P. Cady and L. R. Cady to transfer the 
business and properties of the Susanville Water Company to 
Public Utilities California Corporation ; 

2. Authorizing Public Utilities California Corporation to ac- 
quire said business and properties; and 

3. Authorizing Public Utilities California Corporation to is- 
sue and sell $200,000 par value of its capital stock at par in order 
to raise sufficient moneys to pay the purchase price of said busi- 
ness and properties. 

The application shows that Frank P. Cady and L. R. Cady are 
engaged in the business of distributing water to the inhabitants 


of Susanville and vicinity, operating under the firm name and 
P.U.R.1929A. 
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style of Susanville Water Company. The source of supply of 
water is a group of about fifteen springs located about three 
miles west of Susanville and approximately three hundred feet 
higher in elevation than the service area. Water is led by a series 
of ditches and pipe lines to a set of tanks west of the city whence 
it is distributed through 87,125 feet of pipe, ranging in size 
from one-half inch to 14 inches in diameter, to 937 services, of 
which 804 are metered. 

The revenues and expenses from the operation of the water 
system during the last three years have been reported as follows: 


Item 1925. 1926. 1927. 


Operating revenue $22,420.55 $25,482.80 $27,798.71 
Operating expense 11,181.47 11,769.20 15,551.93 





Net operating revenue $11,239.08 $13,713.60 $12,246.78 

It appears that Frank P. Cady and L. R. Cady have entered 
into an agreement with W. B. Foshay Company whereby they 
agree to transfer their properties and business to W. B. Foshay 
Company for the sum of $200,000. W. B. Foshay Company 


proposes to assign all of its rights in and to the said agreement 
and to cause all of the properties comprising the Susanville Water 
Company to be transferred to Public Utilities California Cor- 
poration free and clear of all liens and encumbrances and to 
purchase from Public Utilities Californie Corporation, at par, 
the $200,000 of stock, if authorized by this Commission. 

In support of the proposed transfer price applicants have filed, 
as Exhibit B, a report and appraisal of the properties prepared 
by The Loveland Engineers, Inc., in which the sound value of 
the properties is alleged to be $200,000 and the reproduction cost 
as of October 31, 1927, is estimated at $235,779, the reproduction 
cost less accrued depreciation at $202,050, the orginal cost at 
$151,499 and the accrual in the depreciation reserve at $20,748. 
Included in the valuation are the following items: 


Reproduction Original 
Item. cost. cost. 
Organization and preliminary $3,000.00 $3,000.00 
Franchises : 2,000.00 
Water rights 35,000.00 5,000.00 
Cost of acquiring land 110.00 110.00 
Going concern 20,000.00 20,000.00 





$60,110.00 $28,110.00 
P.U.R.1929A, 
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It will be observed that the proposed transfer price and stock 
issue is equal to the alleged sound value of the properties which 
in turn is approximately equivalent to the reproduction cost new 
less depreciation. As we have indicated in former decisions we 
do not believe that this is the proper basis for an order authorizing 
the issue of stock. The order herein will authorize Public Utili- 
ties California Corporation to issue $135,000 of stock in acquir- 
ing the properties of the Susanville Water Company. If it pays 
more than $135,000 for such properties, it must charge the dif- 
ference between the purchase price and the $135,000 to a sus- 
pense account and amortize it by charges to its surplus account, 
or charge such difference directly to its surplus account. 

The city of Susanville was represented at the hearing by R. 
W. Van Norden, a consulting engineer. At his request counsel 
for Public Utilities California Corporation stipulated on behalf 
of Public Utilities California Corporation that nothing in the 
order in this matter would be construed as setting a price or value 
on the properties comprising the Susanville Water Company for 
the purpose of condemnation or fixing rates and that in the event 
of a condemnation proceeding affecting the Susanville Water 
system, Public Utilities California Corporation would not urge 
any claim for severance damages because of the transfer of the 
water system to Publie Utilities California Corporation. 





LOUISIANA PUBLIC SERVICE COMMISSION, 


FOSTER & GLASSELL OF NATCHITOCHES et al. 
v 


RAILROADS OPERATING IN LOUISIANA. 
[Order No. 526, No. 745.] 


Discrimination — Railroads — Interstate and intrastate commerce. 
1. A difference of 54 cents per 100 pounds between interstate and 
intrastate rates for the same commodity over the same distance of 326 
miles was held to be an abnormal adjustment requiring the local shipper 
to contribute more than his share of the cost of maintaining the service 
as compared with the interstate shipper, p. 20. 
P.U.R.1929A. 2 
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Procedure — Modification extending scope of order — Notice. 

2. An objection to the modification of an order broadening its scope 
on the ground that such order was entered without a hearing on the 
subject matter was overruled where the protestant had sufficient notice 
of the modification proceeding, and could have introduced evidence even 
tending to annul the original order, p. 21. 

Commissions — Procedure — Informal letter. 

3. Informal letters of the Commission can have no weight as against 
conclusions reached in subsequent and more exhaustive formal proceed- 
ing, p. 21. 


[October 2, 1928.] 


App.icatTion for modification of a Commission order regard- 
ing railroad freight rates; granted. 


By the Commission: Order No. 57 of the J.ouisiana Public 
Service Commission (Rule 55-h), adopted August 17, 1922, 
reads: 

“Ordered, that where two or more freight rates on the same 
commodity apply for intrastate or interstate application (except 
on petroleum and its products) between points in the state of 


Louisiana the lower rate in all instances shall be applied for in- 
trastate application. All rates, rules, tariffs, and authorities in 
conflict herewith are hereby declared cancelled, annulled and re- 
scinded when this order becomes effective.” 

It would appear that the order in question is entirely free from 
ambiguity, and, for some time following its issuance, no differ- 
ence of opinion as to its application or the intent of its applica- 
tion arose. , 

Shortly following the opinion and order of the Interstate Com- 
merce Commission in its Docket No. 9702, 77 Inters. Com. Rep. 
473, and related cases (Memphis-Southwestern Investigation), 
changes in rates were effected on certain commodities when mov- 
ing from New Orleans proper to points in Louisiana west of the 
Mississippi river. The Memphis complaint did not put at issue 
any rates in Louisiana where origin and destination were both 
west of the river, but was restricted to rates from New Orleans 
proper. In a purported effort to equalize the rates from New 
Orleans to points in western Louisiana on the one hand and rates 
between points wholly west of the river on the other, the carriers 
filed with this Commission applications for authority to establish 
P.U.R.1929A. 
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the same bases on the commodities involved in these respective 
movements. These applications were in part granted and in part 
denied. (Order Nos. 179 to 184, inclusive. ) 

Following the issuance of these orders the carriers published 
tariffs for interstate application between points in Louisiana west 
of the Mississippi river in conformity to the findings of the In- 
terstate Commerce Commission in the 9702 docket, supra. These 
tariffs, as originally published carried no restrictive clauses, and, 
so far as we have been able to ascertain, the carriers, under the 
terms of Order No. 57, observed such interstate rates as maxima 
on Louisiana state traffic. The tariffs were later reissued and 
these later publications provided that the rates therein contained 
were not to be applied on Louisiana intrastate traffic, but were 
applicable only on import, export, coastwise traffic and as basing 
or proportional rates on traffic having origin and/or destination 
beyond the confines of the state of Louisiana. 

Following this restriction in the application of the rates so 
published, formal complaints were filed with the Commission al- 
leging the nonobservance by the carriers of Order No. 57 in con- 
nection with such rates: Hearings were had; shippers and rep- 
resentatives of commercial traffic organizations, and the carriers 
were accorded full opportunity to present their views, and briefs 
were ordered filed. The case is now before us for final disposi- 
tion. 

Mr. C. W. Brosius, a witness for the carriers, testified (Tr. p. 
14) that “in order to comply with the order in Docket 9702, su- 
pra, and to have a line of basing or proportional rates on file with 
the Interstate Commerce Commission to construct rates on inter- 
state traffic where no joint through published rates were in effect, 
the carriers established the 9702 scales on such commodities as 
the Louisiana Commission failed to authorize in their entirety on 
intrastate traffic. These rates were established to apply on ex- 
port, import, and coastwise traffic in the absence of specific rates 
on such traffic, and as proportional or basing rates in construct- 
ing combination rates on traffic moving over routes where no 
through joint rates were then in effect when origin or destination, 
or origin and destination, were beyond the confines of the state 


of Louisiana.” 
P.U.R.1929A. 
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The record is quite voluminous respecting the theory of and 
necessity for the publication of proportional or basing rates be- 
tween two points within the state on a lower level than the intra- 
state or domestic rates on the same commodity moving between 
the same points. These references are far from convincing, how- 
ever; and the record as made affords no justification for the im- 
position upon intrastate commerce of rates and charges that ac- 
cord to the intrastate shipper less consideration commodity for 
commodity and mile for mile, than is extended the shipper whose 
goods move over the same route but upon an interstate rate basis. 
Order No. 57 had and has no purpose other than to condemn and 
prohibit so inequitable a practice. 

As illustrative of the great spread between these so-called pro- 
portional or basing rates on the one hand and Louisiana intra- 
state rates on the same commodity and between the same points 
of origin and destination on the other, we cite from witness 
Brosius’ Exhibit 1: , 

The intrastate or local rate on boilers, carloads; New Orleans 
to Shreveport, is 744 cents per 100 pounds. On this same traffic, 
when originating in New York, moving through New Orleans, 
the New Orleans-Shreveport lines accept as their proportion of 
the total transportation charges New York to Shreveport, 304 
cents per 100 pounds, a difference of 44 cents in favor of the in- 
terstate movement. On peanuts, from interstate points of origin, 
the New Orleans-Shreveport lines accept 26 cents per 100 pounds, 
while on local traffic a rate of 384 cents per 100 pounds is col- 
lected. On caustic soda the intrastate rate New Orleans to 
Shreveport is 69 cents, yet on interstate traffic the carriers ac- 
cept 15 cents out of the through charge, a difference of 54 cents 
per 100 pounds in favor of the interstate adjustment. This same 
situation exists with respect to many commodities moving wholly 
between points in the state west of the river, but we deem it un- 
necessary to dwell further on specific instances. The record is 
replete with such marked contrasts and mal-adjustments. 

[1] Granting, as is contended by the respondents, that com- 
petitive conditions at times require a carrier to accept as its pro- 
portion of the total revenue earned on given traffic between given 
points, a figure which represents something less than a reasonable 
P.U.R.1929A. 
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local rate for its share of the service, can it be said that there is 
justification for so great disparity between the local and the pro- 
portional rate, we think not. It does not require an elaborate 
cost study for example, to readily reach the conclusion that from 
New Orleans to Shreveport, a distance of 326 miles, a difference 
of 54 cents per 100 pounds on caustic soda between the intra and 
interstate rate is an abnormal adjustment. It seems to us obvious 
that, under such circumstances, the local shipper is contributing 
more than his fair share of the cost of maintaining the service 
of the carrier and the interstate shipper in the enjoyment of such 
proportional rates is securing his service at a rate that is, to say 
the least, yery much depressed, if not representing an actual out- 
of-pocket expense to the carrier. 

“A carrier is not free to make dissimilarities to any extent it 
may choose in the freight rates on foreign and domestic traffic, 
from the fact of the existence of some dissimilarity of conditions.” 
Interstate Commerce Commission v. Texas & P. R. Co. 4 Inters. 
Com. Rep. 408. 

[2] The respondents protest any change in or modification of 
Order No. 57 that will broaden its scope for the alleged reason 
that Order No. 57 was originally entered without hearing on the 
subject matter of the order first being had. We fail to see the 
pertinency of the allegation. They were fully put upon notice in 
the instant case that the Commission would give consideration to 
such modification and they were entirely at liberty to put in the 
record any testimony which might have suggested itself as being 
appropriate to the proceeding, even to the extent of contending 
for the complete annullment of Order No. 57. 

[3] It is also urged that the Commission is bound by the ex- 
pressions contained in a letter originating in the office of the Com- 
mission shortly after the rendition of Order No. 57 to the effect 
that the said order did not have reference to import, export, coast- 
wise, or proportional rates. Whatever may have been the ethical 
status created by the writing of the letter in question, the fact is 
that it was not predicated upon any formal action of the Commis- 
sion in interpreting the order in question; and certainly it can 
have no weight as against the conclusions reached in this later 


and more exhaustive formal proceeding. 
F.U.R.1929A. 
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The complainants agree that import, export, and coastwise rates 
may properly be excluded from consideration in connection with 
this case, and, accordingly, they will not be discussed. 





IOWA SUPREME COURT. 


J. P. HESS 
Vv. 
IOWA LIGHT, HEAT & POWER COMPANY. 
[No. 38789.] 
(— Iowa, —, 221 N. W. 194.) 


Sale — Conditions — Free service. 

1. A company furnishing the public utility business of another 
company through the acquisition of capital stock of property without 
consolidating or merging the corporate entity of the latter, does not 
succeed to liability on its predecessor’s contract to furnish free utility 
service to one of its directors, p. 26. 

Contract — Ratification of nonexisting contract — Free service. 

2. The temporary continuation of free service by a public utility 
to a former officer of a company whose business it purchased, does not 
ratify a contract for such service which the officer may have had with 
its predecessor, where such officer had no contract with the succeeding 
utility, p. 27. 

Contract — Free service to official. 

3. A contract by a public service corporation to furnish free serv- 
ice to one of its corporation officers does not place the company under 
the obligation of continuing such service at the termination of the of- 
ficer’s duty with the company, p. 27. 

Contract — Right in perpetuity. 

4. A construction of a contract conferring the right in perpetuity 
will be avoided unless compelled by the unequivocal language of the 
contract, p. 27. 

Contract — Time limitation. 

5. A contract for the performance of services, or the furnishing of 
commodities is regarded as terminable by either party on reasonabie 
notice where no time limitation is specified, p. 27. 


[September 28, 1928.] 


Suir by individual receiving free electric service to restrain 
P.U.R.1929A. 
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electric company from discontinuing the same; suit dismissed. 
Affirmed on appeal. 

Appearances: B. I. Salinger, of Carroll, for appellant; Price 
& Burnquist, of Fort Dodge, and Ralph Maclean, of Carroll, for 
appellee. 


Per Curiam: The plaintiff is now, and has been for many 
years, engaged in the banking business in the city of Carroll. 
The defendant, a corporation, is a public utility company, en- 
gaged in the business of furnishing electricity for light and heat- 
ing purposes. The defendant company was preceded by the 
Carroll Light & Heat Company, a corporation, which was engaged 
in the same business. The Carroll Light & Heat Company is 
spoken of in the record as the “Long interests,” and the Iowa 
Light, Heat & Power Company as the “Hooper interests,” of 
which the “U. G. I.” became the owner in 1925. Prior to No- 
vember 10, 1915, the Carroll Light & Heat Company sold all of 
its property, and the same with the capital stock of said corpora- 
tion was transferred to a Boston syndicate, and thereafter, the 
Iowa Light, Heat & Power Company was incorporated. The 
plaintiff had a contract with the Carroll Light & Heat Company, 
whereby, for his becoming an officer of said company, and giving 
to it “friendly aid,” he was to receive from said company electric- 
ity for heating and lighting his home. The plaintiff was a stock- 
holder, the treasurer, and a director of the Carroll Light & Heat 
Company at the time of the aforesaid sale and transfer. It is not 
shown by the record how soon after said sale and transfer, the 
Iowa Light, Heat & Power Company was incorporated. 

It appears that Hooper was president of the company that was 
dispensing electricity in November, 1915. The plaintiff testified 
as follows: 

“When Mr. Hooper got to the helm I mentioned the fact to 
him that I had free light and free heat with the old company, 
and asked him what he expected if I served as an officer and of 
course gave friendly help. He says, ‘You shall have the same.’ 
And he walked back to his office. That was in the forenoon, and 
in the afternoon he mailed me a letter. It is the letter copied 
in my petition, and which confirmed the understanding I had 


with Hooper.” 
F.U.R.1929A. 
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The following is the letter: 

“Carroll, Iowa, November 10, 1915. 

“J. P. Hess, Carroll, lowa—Dear Mr: Hess: I write to con- 
firm understanding had with you whereby, in consideration of 
your services as director of the Carroll Light & Heat Company, 
you are to receive such light and heat as you may require for 
your personal use, free of charge. Lindsey Hooper, President.” 

(The italics are ours.) 

The plaintiff served as treasurer of the Iowa Light, Heat & 
Power Company for about two years after 1915, but has never 
been a director of said corporation. The plaintiff received elec- 
tricity for light and heating purposes until the time of the com- 
mencement of this action. On June 19, 1922, the plaintiff re- 
ceived a letter signed by Hooper, as president, in which he states: 

“Tt has been brought to my attention that the company is still 
furnishing you with light and heat for your personal use, without 
charge. On referring to a letter which I wrote you under date of 
November 10, 1915, it appears that the understanding had was 
to the effect that as compensation for your services as director of 
the Carroll Light & Heat Company you were to receive light and 
heat for your personal use gratis. As you appreciate, the Carroll 
Light & Heat Company went out of existence some time ago and 
you have been relieved from your services in connection therewith 
for some time past. We therefore write to ask if you can con- 
ceive any reason why this company should make an exception in 
your favor.” 

To the aforesaid letter, the plaintiff made reply, stating there- 
in that he declined to agree to any abrogation of his contract. 

After the “U, G. I.” obtained control of the utility company, 
it sent the plaintiff a statement for the amount claimed by the 
company for electricity furnished the plaintiff for the month of 
December, 1925. The plaintiff refused payment, and wrote the 
company claiming that his contract is still in force, and suggest- 
ing a friendly suit by the company, in which it should ask re- 
covery for the light and heat which he claimed that the company 
was to furnish him under said contract.. To plaintiff’s letter, the 
company replied, stating: 

“We have concluded that at the end of the present heating 
P.U.R.1929A. 
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season, we will furnish you no more heat under the present ar- 
rangement, thus giving you ample time during the summer 
months to install your own heating plant, or take our service at 
the same rates as other consumers pay.” 

And further stating: : 

“If you feel warranted in so doing, you commence your action 
against us to restrain us from carrying out what we herein 
propose to do.” 

The plaintiff then began this action, alleging in his petition 
that the Carroll Light & Heat Company orally agreed with plain- 
tiff that he should give aid to the standing of the Carroll Light & 
Heat Company by becoming one of its directors, and that, in con- 
sideration of his becoming a director, and otherwise aiding the 
standing of said corporation, plaintiff was to receive such light 
and heat as he might require for his own use, free of charge, and 
which arrangement was confirmed by the letter of November 10, 
1915, hereinbefore quoted; that, in accordance with said under- 
standing, the Iowa Light, Heat & Power Company, the successor 
of the first-named corporation, has continued to furnish plaintiff 
for his personal use, the electric light and heat covered by said 
understanding; and that, unless restrained by the action of the 
court, the defendant will insist upon payment of said service, and, 
upon failure thereof, the shutting off of the light and heat from 
the dwelling house of the plaintiff. He prays that a writ of in- 
junction issue restraining the defendant from breaking its said 
contract, and from collecting, or attempting to collect, from 
plaintiff, pay for the furnishing of such service to the plaintiff, 
and from in any way discontinuing said service. The defendant 
relies upon numerous defenses, among which are the following: 
Lack of consideration ; inadequacy of consideration ; that the con- 
tract is void because it is unjustly discriminatory and is against 
public policy ; that the contract lacks mutuality of obligation and 
mutuality of remedy; that the contract is indefinite as to time of 
performance or eternal as to duration ; and that the same is, there- 
fore, terminable upon reasonable notice which was given in its 
letter hereinbefore mentioned, written by defendant and received 
by the plaintiff just before the commencement of this action ; and 
that the alleged contract was in fact a contract between the plain- 
P.U.R.1929A. 
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tiff and the Carroll Light & Heat Company, to which contract 
this defendant was not a party; and that there is no privity of 
contract between the plaintiff and the defendant company. 

The trial court dismissed the plaintiff’s petition upon its 
merits, and from ¢his action the plaintiff has appealed. 

The plaintiff seeks to enjoin the breach of a contract. The 
question at this point is, Did he have a contract with the defend- 
ant company, or was the defendant company under any legal obli- 
gation to furnish electricity to the plaintiff? It is elementary 
that, unless the defendant company was a party to the contract or 
became legally obligated to perform the same, then plaintiff ean- 
not prevail. The plaintiff relies upon a contract with the Carroll 
Light & Heat Company. He alleges in his petition: 

“Shortly prior to November 10, 1915, the said Carroll Light 
& Heat Company orally agreed with this plaintiff that he should 
give aid to the standing of the Carroll Light & Heat Company 
by, for one thing, becoming one of its directors, and that, in con- 
sideration of his becoming a director and otherwise aiding the 
standing of said corporation, plaintiff was to receive such light 
and heat as he might require for his personal use free of charge. 
This arrangement was confirmed by the following letter: (Here 
follows copy of letter of November 10, 1915, herebefore set out.)” 

It is thus clearly manifest that he is not relying upon a contract 
between the plaintiff and the defendant company, for he alleges 
a contract between him and the Carroll Light & Heat Company. 

[1] It is true, that the property and capital stock of the Carroll 
Light & Heat Company had been transferred to a Boston syndi- 
eate, but this did not nullify the corporation known as the Carroll 
Light & Heat Company. No contract was made or alleged by the 
plaintiff in his petition to have been made with the Iowa Light, 
Heat & Power Company after its incorporation. The mere fact 
that the Iowa Light, Heat & Power Company, upon its incorpora- 
tion, became engaged at the same place in the same business, as 
that formerly conducted by the Carroll Light & Heat Company 
did not make the succeeding company liable on the contract of the 
preceding company. There is no allegation of any merger or con- 
solidation of the Carroll Light & Heat Company and the Iowa 
Light, Heat & Power Company, and the obligations resting on, 
P.U.R.1929A, 
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and the debts due by the former corporation, were not imposed 
on the latter corporation. See Guthrie v. Atlantic Coast Line R: 
Co. 119 Ga. 663, 46 S.-E. 824; Southern Bell Teleph. & Teleg. 
Co. v. Jacoway, 131 Ga. 483, 62 S. E, 640, 

[2] However, the plaintiff alleges and claims that the defend- 
ant company ratified the agreement made between the plaintiff 
and the Carroll Light & Heat Company. Ratification is the act 
on the part of one in giving sanction and validity to something 
done or purporting to have been done by another in his behalf. 
There is no allegation of any contract or semblance of a contract 
made by any one for and in behalf of the defendant company. 
The contract alleged in the petition is one between the plaintiff 
and the Carroll Light & Heat Company. The mere fact that 
the defendant company may have furnished the plaintiff elec- 
tricity, which it was under no obligation whatever to furnish, 
does not bind it to continue the same. It is thus obvious that 
plaintiff’s claim as to ratification must fail. 

[3, 4] Conceding arguendo that the contract pleaded by the 
plaintiff was obligatory upon the defendant company, the plain- 
tiff would be in no better position. The letter of November 10, 
1915, which the plaintiff testified confirmed his understanding 
with Hooper, and which without objection he retained, is self- 
explanatory. The only reasonable interpretation of the contract 
(which is alleged in the petition to have been made between the 
plaintiff and the Carroll Light & Heat Company) is that during 
such time as he continued to serve as a director of said company 
he was to receive electricity for light and heating purposes. The 
plaintiff never served in the capacity of director of the defendant 
company. With whatever company his contract was, when his 
services as director terminated, the obligation to furnish electric- 
ity terminated with it. A construction of a contract conferring a 
right in perpetuity will be avoided unless compelled by the un- 
equivocal language of the contract. 13 C. J. 604. 

[5] Moreover, where no time limitation is inserted in a con- 
tract for the performance of services, or the furnishing of com- 
modities, the contract is regarded as terminable by either ‘party 
on reasonable notice. 13 CO. J. 605; McCullough-Dalzell Cruci- 
ble Co. v. Philadelphia Co. 223 Pa. 336, 72 Atl. 683; Common- 
P.U.R.1929A. 





28 IOWA SUPREME COURT. 


wealth v. Central District Teleph. Co. 243 Pa. 586, 90 Atl. 338; 
Smith v. Cedar Falls & Minnesota R. Co. 30 Iowa, 244; Kender- 
dine Hydro-Carbon Fuel Co. v. Plumb, 182 Pa. 463, 38 Atl. 480. 

The letter written by the defendant company, and received by 
the plaintiff shortly prior to the time of the commencement of 
this action, constituted reasonable notice of the termination of 
any contractual rights existing between the plaintiff and the de- 
fendant company, even if we assume that there was any legal 
obligation on the part of the defendant company to perform the 
contract alleged by plaintiff to have been made between him and 
the Carroll Light & Heat Company. 

What we have said thus far makes it unnecessary to discuss or 
determine the other propositions which have been ably argued by 
counsel for the respective parties. 

The action of the trial court in dismissing plaintiff’s petition 
upon its merits is clearly right, and the same is hereby affirmed. 


Affirmed. 


Stevens, C. J. and De Graff, Albert, Morling, and Wagner, JJ. 
concur. 
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IOWA MOTOR VEHICLE ASSOCIATION et al. 
v. 
BOARD OF RAILROAD COMMISSIONERS et al. 


[No. 39218.] 
(— Iowa, —, 221 Ni W. 364.) 


Statutes — Construction — Rule of pari-materia. 

1. It is a general rule as to the construction of statutes adopted at 
the same session of the legislature, when they relate to the same sub- 
ject matter, that they shall be construed together, p. 32. 

Constitutional law — Conflict with state law. 

2. The Constitution of the United States is the supreme law of the 
land supervening anything to the contrary in state statutes or Consti- 
tutions, p. 33. 

P.U.R.1929A. 
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Statutes — Special and local laws — Automobiles. 

3. A statute providing for the tax assessment of motor carriers is 
neither a local law relating to a particular locality, nor a special law 
segregating some persons, places, or things from others, upon which but 
for such limitation it would operate, p. 34. 

Constitutional law — Equal protection — Automobiles. 

4, A statute providing for the licensing of motor carriers is neither 
discriminatory nor class legislation, in that it does not deny equal pro- 
tection of the law, p. 35. 

Constitutional law — Class legislation -- Burden of proof. 

5. The party challenging the constitutionality of a tax statute on 
the ground of unreasonable classification has the burden of proof in 
showing that such classification is upon an unreasonable and discrimi- 
natory basis, p. 35. 

Evidence — Judicial notice — Highway trajfic. 

6. The court may take judicial notice that commercial motor vehicle 
transportation and highway maintenance expense resulting therefrom 
is rapidly increasing, and that traffic on the main highways is becom- 
ing more and more congested, p. 36. 

Constitutional law — Class legislation — Regulatory classification. 

7. It is not an unreasonable classification for the legislature to 
make a distinction between common carriers whose use of the highway 
is regular and attended with greater danger of life and property, and 
greater damage to the highway, than those carriers whose use of the 
highways is only occasional and spasmodic, p. 36. 

Evidence — Presumption favoring legislature. 

8. The courts will assume that the legislative arm of the govern- 
ment considered the interest of the whole people in enacting a statute 
providing for a classification, p. 37. 

Constitutional law — Presumption favoring validity of statute. 

9. It is a well-settled principle that a court will not declare a law 
unconstitutional in whole or in part unless it is clearly, plainly, and 
palpably of that character, p. 37. 


[September 28, 1928.] 


Action by motor vehicle association to restrain the Railroad 
Commission for collecting bus tax as provided in certain statute; 
decree of district county court dismissing bill affirmed. 

Appearances: Bradshaw, Schenk & Fowler, of Des Moines, 
and Senneff, Bliss & Witwer, of Mason City, for plaintiffs ap- 
pellants; John Fletcher, Attorney General, Maxwell A. O’Brien, 
Assistant Attorney General, and Dwight N. Lewis, Commerce 
Counsel, and Stephen Robinson, both of Des Moines, for de- 
fendants appellees; A. D. Pugh, of Des Moines, for interveners 


appellants. 
P.U.R.1929A. 
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De Graff, J.: Two corelated questions are involved on this 
appeal: (1) Is Chap. 252A2 (§§ 5105a40 et seq.) Code 1927, 
in conflict with article 3, § 30, of the Constitution of Iowa, in 
that it is a special law for the assessment and collection of taxes 
for road purposes? (2) Is Chap. 252A2, Code 1927, violative of 
the provisions of the 14th Amendment to the Constitution of the 
United States, in that it denies to the complainants the equal pro- 
tection of the law ? 

In the approach to the discussion of the questions heretofore 
indicated it may be well to note first the provisions of the chal- 
lenged statutes. Section 5105a40 defines certain terms, and 
inter alia contains the following: 

“1. The term ‘motor vehicle’ shall mean any automobile, auto- 
mobile truck, motorbus, or other self-propelled vehicle, not oper- 
ated upon fixed rails or track, used for the public transportation 
of freight or passengers for compensation between fixed termini, 
or over a regular route, even though there may be occasional, 
periodic or irregular departures from such termini or route; 
except those busses owned by school corporations and used ex- 
clusively in conveying school children to and from schools. 

“2. The term ‘motor carrier’ shall mean any person operating 
any motor vehicle upon any highway in this state.” 

It is provided in § 5105a41: 

“Tn addition to the regular license fees or taxes imposed upon 
motor vehicles there shall be assessed against and collected from 
every motor carrier the following tax for the maintenance and 
repair of the highways: For motor vehicles having pneumatic 
tires, one-fourth cent per ton mile of travel. For motor vehicles 
having hard rubber or solid tires, one-half cent per ton mile 
travel.” 

Section 5105a42 provides: 

“The ton miles of freight travel shall be computed as follows: 
The maximum capacity of each motor vehicle, including trailers, 
shall be added to the weight of the vehicle; this sum shall be 
multiplied by the number of miles the vehicle is operated, and 
the amount thus obtained divided by two thousand.” 

Section 5105a43 provides: 

“The ton miles of passenger travel shall be computed as fol- 
F.U.R.1929A. 
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lows: The maximum seating capacity of each passenger carry- 
ing motor vehicle, including trailers, shall be estimated at one 
hundred fifty pounds per passenger seat; to this sum shall be 
added the weight of the vehicle, the total shall then be multiplied 
by the number of miles operated, and the amount thus obtained 
divided by 2,000.” 

In subsequent sections it is provided that motor carriers shall 
keep daily records upon forms prescribed by the Commission and 
make monthly reports on or before the 10th of the month follow- 
ing. 

Section 5105a48 prescribes that on or before the last day of 
each month the Commission shall notify all motor carriers of the 
amount of the tax due from them for the preceding month, which 
shall be computed by multiplying the total number of ton miles 
operated by the appropriate rule of taxation as herein prescribed, 
which tax shall be paid to the Commission on or before the 15th 
day of the following month. It is further provided that, if the 
payment is not made upon the said date a penalty shall be added, 
and that taxes and penalty shall be a first lien upon all the prop- 
erty of the motor carrier, and in the event the payment is not 
made on or before sixty days from the date the tax is payable, the 
property of the carrier or so much thereof as may be necessary 
may be sold to satisfy the said taxes, penalty, interest, and costs 
of sale. It is made the duty of the Board of Railroad Commis- 
sioners to collect all taxes and penalties provided in this chapter 
and to remit to the treasurer of the state of Iowa all money so 
collected. 

Section 5105a54 defines the distribution of the proceeds as fol- 
lows: 

“1, For the administration and enforcement of the provisions 
of this chapter and the regulation of motor carriers one-fifth or so 
much thereof as may be necessary shall be paid to the Commis- 
sion by warrant drawn from time to time by the auditor of state 
upon the treasurer of state. 2. The balance shall be allocated 
each month by the Commission to the various counties in the pro- 
portion that the number of ton miles of travel in the respective 
county bears to the total number of ton miles of travel within the 


state.” 
P.U.R.1929A. 
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It is the further duty of the Commission to certify the amount 
due each county to the auditor of state, who shall draw warrants 
upon the treasurer of state to be transmitted to the respective 
county treasurers. Such funds shall be used by each county 
board of supervisors for the maintenance and repairs of highways 
over which motor carriers operate. 

In connection with the foregoing provisions as contained in. 
Chap. 252A2, Code 1927, there must be taken into consideration 
Chap. 252A1, with the caption “Regulation of Motor Vehicle 
Carriers.”” The legislature (Forty-first general assembly) en- 
acted these two chapters on the same date as a part of the same 
system and comprehensive plan and with the same class of car- 
riers in contemplation. 

Chaper 252A1, Code 1927, defines the special and general 
powers of the Railroad Commission of this state. The chapter 
also makes it unlawful for any motor carrier “to operate or 
furnish public service within this state without first having 
obtained from the Commission a certificate declaring that public 
convenience and necessity require such operation.” Section 
5105a6. 

[1] It is the general rule, as toe the construction of statutes 
adopted at the same session of the legislature, when they relate to 
the same subject-matter, that they shall be construed together. 
The rule that statutes in pari materia shall be construed together 
applies with peculiar force to statutes passed at the same session 
of the legislature. It is presumed that such acts are imbued with 
the same spirit and actuated with the same policy, and they are 
to be construed together as if parts of the same act. 36 Cyc. 
1151. 

The two chapters in question constitute a plan promulgated 
by the state legislature at the same time for the purpose of taxing 
and regulating motor carriers using the highways of this state, 
and only these motor carriers who qualify under the provisions 
of Chap. 5 (Chap. 252A1) are required to pay the license fee 
or tax imposed under the provisions of Chap. 252A2. 

It may be observed that the act in question recognizes and 
expressly declares the creation and levy of a tax for the main- 
tenance and upkeep of the public highways. See Iowa v. Man- 
P.U.R.1929A. 
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hattan Oil Co. 199 Iowa, 1213, 203 N. W. 301. ‘The legislative 
intent is primarily the creation of a privilege tax for road use 
under the classification as defined and limited by the statute. 
The authorities generally affirm that the power to tax in a strict 
and proper sense for the purpose of creating revenue is not in- 
cluded within the police power of the state. ‘Terre Haute v. 
Kersey, 159 Ind. 300, 64 N. E. 469.: See also Ottumwa v. 
Zekind, 95 Iowa, 622, 64 N. W. 646, 29 L.R.A. 734, 58 Am. 
St. Rep. 447; Burlington v. Putnam Insuranee Co. 31: Iowa, 
102; Star Transp. Co. v. Mason City, 195 Iowa, 930, 192 N..W. 
873; 17 R. C. L. 532; 26 R. OC. L. 17; 37 Cye. 711. True, part 
of the fund so levied and collected is devoted to the adminis- 
tration and enforcement of the provisions of the chapter and the 
regulation of motor carriers. 

Sufficient to state that the statute under consideration is a 
conservation ’ .w which provides for the assessment and collection 
of a fund for road purposes. It is based upon the physical em- 
ployment of the highway, and contemplates the “wear and tear” 
of the highway and the repair and maintenance thereof. It may 
be conceded that there must be some other reason for the instant 
classification than the use of the vehicle, unless the use itself 
affords substantial grounds for a distinction. Waters-Pierce Oil 
Co. v. Hot Springs, 85 Ark. 509, 109 S. W. 293, 16 L.R.A. 
(N.S.) 1035. We do not feel, however, that the questions of 
constitutional law involved herein can be determined by an at- 
tempted distinction between the so-called police power of the 
state and the governmental power of the state to enact revenue 
measures. See State v. Caplan, 100 Vt. 140, 135 Atl. 705. 

[2] The Constitution of the United States is the supreme 
law, anything in the Constitution or statutes of the states to the 
contrary notwithstanding, and a statute of a state, even when 
avowedly enacted in the exercise of its police powers, must yield 
to that law. As said in Connolly v. Union Sewer Pipe Co. 184 
U. S. 540, 558, 46 L. ed. 679, 22 Sup. Ct. Rep. 431: 

“No right granted or secured by the Constitution of. the 
United States can be impaired or destroyed by a state enact- 
ment, whatever may be the source from which the power to pass 


such enactment may have been derived.” 
P.U.R.1929A. 3 
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[3] We may first inquire whether the act in question contra- 
venes the provision of the Constitution of Iowa, to wit: 

“The General Assembly shall not pass local or special laws 
in the following cases: For the assessment and collection of 
taxes for state, county, or road purposes. . . . In all the 
eases above enumerated, . . . all laws shall be general, and 
of uniform operation throughout the State... . .” Article 3, 
§ 30. 

Clearly the statute may not be designated as “local.” A public 
or general law is one that operates uniformly as distinguished 
from a special or local act which does not so operate, but relates 
to the particular locality or a part of a class. 36 Cyc. 987. Nor 
do we feel that the statute in question may be denominated 
“special” as distinguished from a general act. The criterion is 
well stated in State ex rel. Budd v. Hancock, 66 N. J. L. 1383, 
135, 48 Atl. 1023, wherein it is said: 

“A Jaw is special in a constitutional sense when, by force of 
an inherent limitation, it arbitrarily separates some persons, 
places, or things from others, upon which, but for such limita- 
tion, it would operate. The test of a special law is the appro- 
priateness of its provisions to the objects that it excludes, It 
is not, therefore, what a law includes, that makes it special, but 
what it excludes. If nothing be excluded that should be con- 
tained, the law is general. Within this distinction between a 
special and a general law, the question in every case is whether 
any appropriate object is excluded to which the law, but for its 
limitations, would apply. If the only limitation contained in a 
law is a legitimate classification of its objects, it is a general law. 
Hence, if the object of a law have characteristics so distinct as 
reasonably to form, for the purpose legislated upon, a class by 
itself, the law is general, notwithstanding it operates upon a 
single object only; for a law is not general because it operates 
upon every person in the state, but because every person that 
can be brought within its predicament becomes subject to its 
operation.” 

See also McGregor v. Baylies, 19 Iowa, 43. 

It is said in State ex rel. West v. Des Moines, 96 Iowa, 521, 
526, 65 N. W. 818, 31 L.R.A. 186, 59 Am. St. Rep. 381: 
P.U.R.1929A. 
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“It is not necessary to an observance of this provision [Con- 
stitution] that the law should operate uniformly on all the people 
of the state, nor, when the legislation pertains to cities, is it im- 
portant that it should operate uniformly in all cities throughout - 
the state. But if the law is made to operate upon a particular 
condition as to persons or property, and is operative whenever 
and wherever the same conditions exist, affixing the same conse- 
quences, then it is a general law in its operation, even though 
it only operates on one of the conditions or classes specified.” 

On this phase of the case, therefore, we hold that the statute 
is not violative of the Constitution of Iowa. 

[4] II. Is the statute violative of the provisions of the 14th 
Amendment to the Federal Constitution in that it denies the 
equal protection of the law? Is it unreasonable and discrimina- 
tory in character? The state is sovereign as to the supervision 
and regulation of its roads and highways. We do not mean that 
it has uncontrollable discretion, but the legislature may find 
definitions and make classification, and, unless the judicial 
branch of the government finds a basis for the unconstitutionality 
of the act, the latter will not encroach upon the functions of the 
lawmaking power. 

[5] It is the prerogative of the legislature to classify property 
for the purpose of taxation. It has done so in the instant matter. 
It has placed motor vehicles, engaged as common carriers in the 
transportation of passengers and freight over regular routes, on 
scheduled trips and between fixed termini, in one class, and all 
other commercial and miscellaneous motor vehicles in another 
class. This results in a legislative finding that there was suffi- 
cient difference in the use made of the public highways to justify 
the difference in classification. Shall this court say that there 
was no basis of fact for the finding? If there is any reasonable 
ground for the classification and the law operates equally upon 
all within the same class, there is no violation of the constitu- 
tional inhibition, either state or Federal, relating to class legis- 
lation, equal protection of the laws, the abridgment of privileges 
or immunities of citizens, or depriving persons of property or 
liberty without due process of law. It is presumed that the legis- 
lature acted reasonably in making the classification, and the 
P.U.R.1929A. 
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burden is on the challenger to prove that the classification does 
not rest upon a reasonable basis, but is essentially arbitrary and 
palpably discriminating. 

[6, 7] The state may reasonably regulate the manner and ex- 
tent of the use of its public highways by common carriers, and the 
quantum of the privilege tax for the use of the highways need 
not necessarily be limited to the actual cost of such regulation, 
be may also, as in the instant case, include compensation for 
the use of highway and provision for anticipated repairs and im- 
provements thereon. The statute in question is not class legis- 
lation because it applies only to common carriers of fixed routes. 
We may take judicial notice that commercial motor vehicle trans- 
portation and highway maintenance expense resulting therefrom 
is rapidly increasing, and that traffic on the main highways is 
becoming more and more congested. It is not an unreasonable 
classification for the legislature to make a distinction between 
those common carriers whose use of the highway is regular and 
hence more frequent and whose operation is attended with great 
danger of life and property and great damage to the highways, 
and those carriers whose use of the highways is only occasional 
and spasmodic. Such a distinction does not constitute an arbi- 
trary discrimination, provided that the state of facts is sufficient 
to sustain the classification.. See Liberty Highway Co. v. Michi- 
gan Pub. Utilities Commission (D. C.) 294, Fed. 703, with cases 
eited. ‘ 
The appellants herein do operate over regular routes or_be- 
tween fixed termini, whereas the other class of motor .carriers 
such as taxicabs, trucks hauling farm products to market, oil 
trucks, moving vans, ambulances, funeral cars, and miscellaneous 
carriers in general use the highways, “without any conscious or 
organized effort to create or assemble or concentrate traffic for 
hire upon particular localities or sections of the highway.” Iowa 
Motor Vehicle Asso. v. Railroad Comrs. 202 Iowa, 85, P.U.R. 
1926E, 404, 209 N. W. 511. See also State ex rel. Northern 
Transp. Co. v. Railroad Commission ( Wis.) 220 N. W. 390. 

The appellants herein constitute a class of motor carriers who 
operate from terminal stations that are maintained and advertised 
as such by the carriers. The right of appellants to make the 
P.U.R.1929A. 
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highways of this state their place of business or a part of their 
capita] investment is distinct and different from the right of a 
citizen to travel thereon or to transport his property. Appellants 
operate from regularly established depots and stations in various 
towns along their route on scheduled trips year in and year out. 
They pick up and discharge passengers along the route, and by 
reason of their manner of operation they are granted a franchise 
or certificate of public convenience and necessity by the Board 
of Railroad Commissioners of Iowa. 

One of the appellants herein, the Red Ball Transportation 
Company, and in fact the only party offering evidence upon the 
trial, operated in the year 1926 a total of 812,370 miles over 
routes between fixed termini for which it holds a certificate of 
convenience and necessity. This fact itself illustrates the enor- 
mous concentration of traffic by one carrier. We cannot escape 
the conclusion that under the record the appellants belong to and 
comprise a class entirely separate, distinct, and different from 
the other motor vehicles operating over the highways of this state. 
The legislature is presumed to have full information upon such 
matters, and in passing upon same the courts cannot say that 
the legislature did not find sufficient difference in the use of the 
highways by motor vehicles to warrant the classification under 
complaint. See McReavy v. Holm, 166 Minn. 22, 206 N. W. 
942. 

[8, 9] The courts will assume that the legislative arm of the 
government considered the interest of the whole people in enact- 


ing a statute providing for a classification, and it is also a well- 


settled principle that a court will not declare a law unconstitu- 
tional in whole or in part unless it is clearly, plainly, and pal- 
pably of that character. McGuire v. Chicago, B. & Q. R. Co. 131 
Iowa, 340, 108.N. W. 902; Baldwin v. State, 194 Ind. 303, 141 
N. E. 343. 


In passing it may be said that all but five states in the union 
have statutes analogous to the one involved in the case at bar. 
We do not find that the supreme court of any state or of the 
United States has declared statutes of this character unconstitu- 


tional, although the instant or similar objections have been urged 
P.U.R.1929A. 
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in the appellate courts. A few decisions may be cited. Holmes 
v. Railroad Commission, 197 Cal. 627, P.U.R.1926C, 664, 242 
- Pac. 486; Smallwood v. Jeter, 42 Idaho, 169, 244 Pac. 149; 
Reo Bus Lines Co. v. Southern Bus Line Co. 209 Ky. 40, 272 
S. W. 18; Maine Motor Coaches v. Public Utilities Commission, 
125 Me. 68, 130 Atl. 866; Restivo v. Public Service Commission, 
149 Md. 30, P.U.R.1926A, 639, 129 Atl. 884; Barrows v. Far- 
num’s Stage Lines, 254 Mass. 240, 150 N. E. 206; Packard v. 
Banton, 264 U. S. 140, 68 L. ed. 596, 44 Sup. Ct. Rep. 257; 
Raymond v. Holm, 165 Minn. 215, 206 N. W. 166; State, v. 
Le Febvre, (Minn.) 219 N. W. 167; Ex parte Anderson, 49 
Nev. 208, 242 Pac. 587; Ex parte Tindall, 102 Okla. 192, 229 
Pac. 125; State v. Kozer, 116 Or. 581, 242 Pac. 621; Re James, 
99 Vt. 265, P.U.R.1926C, 325, 132 Atl. 40. 

We conclude, therefore, that the law in question is not dis- 
criminatory. Equal protection is not denied if all persons sub- 
ject to the statute are treated alike under like circumstances. 
State v. McGuire, 183 Iowa, 927, 167 N. W. 592. In the instant 
case the law is based upon the actual manner of operation, and 
there can be no doubt that where a state, at its own expense, 
furnishes special facilities for the use of those engaged in com- 
merce, it may exact compensation therefor. It has the right to 
say, if it pleases, that no person or corporation shall use its 
public highways as a transportation line for hire. The right of 
a citizen to travel upon the highway and transport his property 
thereon in the ordinary course of living and business is radically 
different from that of one who makes a certain portion of the 
highway his place of business and uses it for private gain in the 
transportation of freight or passengers as under the terms of 
the statute in question. 


From whatever angle the cause may be viewed, we discover no 
basis upon which to predicate the constitutional objections urged. 
The decree entered by the trial court is affirmed. 


All Justices concurring. 
P.U.R.1929A, 
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CALIFORNIA RAILROAD COMMISSION, 


RE RUSSIAN RIVER WATER COMPANY. 
[Decision No. 20243, Application No. 14893. ] 


Security issues — Amount — Consolidation purchase. 

1, A security issue by a purchasing company in consolidation pro- 
ceedings should be based upon the estimated original cost of properties, 
giving consideration to the depreciation accrued on the properties and 

_ the earnings realized from their operation, p. 41. 
Depreciation — Computation — Percentage of gross receipts. 

2. An annual charge for depreciation should not be arrived at by 
taking a certain percentage of the gross revenue and deducting there- 
from the charges for maintenance, balancing the amount of the charge 
for depreciation, p. 42. 


[September 21, 1928.] 


Appuications of a water company for authority to sell and 
authority for a purchasing company to buy certain water system, 
and of the latter to issue certain securities; transfer approved 
and security issue authorized. 

Appearances: A. F. Lemberger, for Russian River Water 


Company; Orrick, Palmer and Dahlquist, by Hillyer Brown, 
for Public Utilities California Corporation. 


By the Commission: In the above entitled matter the Rail- 
road Commission is asked to make its order as follows: 

1. Authorizing Russian River Water Company to transfer its 
properties, franchises, and business to Public Utilities California 
Corporation and authorizing the latter to acquire said properties, 
franchises, and business; and 

2. Authorizing Public Utilities California Corporation to is- 
sue and sell at par $236,500 of its common capital stock to pay 
for the properties, franchises, and business of Russian River Wa- 
ter Company. 

The application shows that Russian River Water Company is 
engaged in the business of distributing water in and about the 
towns of Guerneville, Monte Rio, and Rionido. The company 
obtains its supply from small mountain streams and from three 
wells located along the river. Water is diverted at a number of 


points, the flow being accumulated usually in local tanks, of 
P.U.R.1929A. 
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which there are in service thirty-eight of a total capacity of 
572,000 gallons. The transmission and distribution systems in- 
clude 245,498 feet of mains ranging from one-half ofan inch to 
six inches in diameter. The number of service connections are 
reported at 1329. 

The assets and liabilities of Russian River Water Company, 
as of April 30, 1928, are reported as follows: 


Fixed capital $228,115.88 
Cash 1,631.91 
Accounts receivable 3,324.25 
Merchandise and supplies 1,719.92 
Unamortized discount 3,035.20 


WOE wad'= $4 « oes ga-s's 004s Garg ans si Soaps tee eene > eee kone $237,827.16 
Liabilities. 

Capital MBG i .cic dines eo SeBSU 5 FE. tAOIGIES. CSc ec ce eee $178,500.00 
Notes payable 20,000.00 
Accounts payable 1,166.02 
Consumers’ advances 1,543.23 
Accruals 299.87 
Reserve for depreciation 24,988.60 
Surplus 11,329.44 


237,827.16 


Publie Utilities California Corporation is engaged in the busi- 
ness, among others, of acquiring and operating public utility wa- 
ter systems in various parts of the state of California. It re- 
ports that it has entered into an agreement to buy all the assets 
of Russian River Water Company, except cash on hand and ac- 
counts receivable at the date of transfer, free and clear of all liens 
and encumbrances for the sum of $236,500. It proposes to issue 
and sell at par $236,500 of its common stock to finanee the pur- 
chase price. 

In support of the request, applicants allege that Russian River 
Water Company heretofore has been authorized to issue $179,800 
of stock and has issued such stock ; that up to April 30, 1928, its 
net expenditures for additions to capital, against which no stock 
has been issued, have aggregated $56,685.68, and that the securi- 
ties now proposed to be issued by Public Utilities California Cor- 
poration are no greater in amount than those which the Russian 
River Water Company has outstanding and which it would be en- 
titled to issue in reimbursement of its treasury for capital expend- 


itures made. In addition, applicants have filed as Exhibit “D” 
P.U.R.1929A, 
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an estimate as of December 31, 1927, of the original cost and the 

‘reproduction cost of the properties of Russian River Water Com- 
pany, prepared by The Loveland Engineers, Inc. A summary of 
the estimates follows: 


Original cost $267,000.00 
Sinking fund aecumulation- 21,457.00 


Original cost less sinking fund accumulation $245,543.00 


Reproduction ‘cost $297 579.00 
Accrued depreciation ° 34,009.00 


Reproduction cost less accrued depreciation + $263,570.00 


The estimated valuations include allowances for intangible 
items as follows: 


Original Reproduction 
Item. cost. cost. 

Organization $2,500.00 $2,500.00 
. «9, . oF cher eeres be center Ye: 2,500.00 6,600.00 
Rights of way 7,750.00 7,750.00 
Cost of acquiring lands and rights of way 4,214.00 4,214.00 
Interest during construction 3,636.00 
Going concern ..... 25,000.00 





Total: i Seth iia. 96 i S's BUSTIN Ps. Baidds $41,964.00 $49,700.00 


The Loveland Engineers, Inc., included in théir report a value 
of $68,868 for land and $6,250 for rights of way. H. R. Robbins, 
one of the Commission’s assistant engineers, introduced into the 
record as the Commission’s Exhibit “I” an appraisal of the lands 
and the rights of way of Russian River Water Company, in which 
he estimates the present value of the lands at $65,656 and the 
rights of way at $2,045. 

[1] In reviewing the record in this matter we do not believe 
that the evidence submitted supports the allegation that the 
Russian River Water Company would be entitled to issue an ad- 
ditional $56,700 of stock to reimburse its treasury for capital] ex- 
penditures heretofore made. In proceedings of this nature the 
Commission heretofore has held that the security issue by the 
purchasing company should be based upon the estimated original 
cost of the properties, consideration being given to the deprecia- 
tion accrued on such properties and the earnings realized from 
their operation. 


As shown in Exhibit “D” the original cost of the properties of 
P.U.R.1929A. 
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Russian River Water Company is estimated at $267,000 and the 
accrued depreciation at $21,457, leaving a net figure of $245,543. 
This amount, however, includes $25,000 for going concern value 
which we believe should be excluded in arriving at the amount of 
stock to be authorized to be issued against the properties. De- 
ducting this sum and also the excess of tne companies’ engineers’ 
appraisal for lands and rights of way over the appraisal of the 
Commission’s engineer leaves a balance of $213,126 which we 
believe might properly be used as a basis for an order authorizing 
the issue of stock. 

[2] Considering the earnings of the properties of Russian 
River Water Company we find, from its annual financial reports 
on file with the Commission, that in 1926 its gross revenues were 
reported at $27,706.13 and in 1927 at $29,028.86, and its net 
profit, after deducting operating expenses, taxes, and deprecia- 
tion, at $8,303.77 in 1926 and at $8,420.96 in 1927. For 1928 
F. J. Keyes, vice president and manager of Public Utilities Cali- 
fornia Corporation, estimated the gross revenues at $31,500 and 
net profit, after deducting operating expenses, taxes, and depre- 
ciation and taking into consideration adjustments in operating 
methods and other factors, at $14,072. Upon analysis, howéver, 
it appears that Mr. Keyes includes in operating expenses for de- 
preciation an amount arrived at by taking 124 per cent of the 
gross revenue and deducting therefrom the charges for mainte- 
nance, the balance being the amount of the charge for deprecia- 
tion. We do not concur with this method of determining the 
annual charges for depreciation. 


Taking into consideration all the circumstances and conditions 
surrounding the matters set forth in this application, we believe 
that the transfer of the properties should be authorized but that 
Public Utilities California Corporation should be permitted to 


issue in payment not exceeding $213,200 of stock. 
P.U.R.1929A. 
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INDIANA PUBLIC SERVICE COMMISSION. 


RE LAGRANGE COUNTY TELEPHONE COMPANY. 
[No. 9299.] 


Sale — Purchase price less than reproduction cost. 

1. A sale of telephone properties was approved where the proposed 
purchase price in each instance was less than the cost of reproduction 
depreciated of each and all plants, p. 50. 

Valuation — Working capital — Telephones, 

2. Amcunts of $3920 worth of materials and supplies and $4000 
for working capital were allowed to a telephone utility having a total 
rate base of $234,641, p. 50. 

Payment — Collection charge — Telephones. 

3. A collection charge of 25 cents was authorized on all telephone 
bills not paid on or before the 15th of the month in which such service 
was rendered, p. 51. 

Rates — Telephones — Excess radius charges. 

4. An excess radius charge of 50 cents per mile, or fraction thereof, 
per month was allowed for telephone extensions in excess of one-half 
mile beyond the limits of a rate base area, p. 51. 

Service — Discontinuance — Exchange with single subscriber. 


5. A telephone exchange operating with only one subscriber at a 
net yearly loss to the company was ordered to be discontinued, p. 51. 


Return — Percentage allowed — Telephones, 

6. An increase of rates for telephone service calculated to yield a 

return of approximately 7 per cent was authorized, p. 52. 
Accounting — Placing surplus depreciation in capital accounts. 

7. The removal of a surplus amount from the depreciation fund 
and the placing thereof into the capital account was condemned not only 
as bad bookkeeping but also as contrary to the laws of the state and 
such a change in accounts was ordered to be replaced, p. 52. 

Accounting — Treatment of depreciation. 
. 8. The depreciation account should be set aside in a separate fund 
and maintained for depreciation purposes only, p. 52. 
Security issues — Dissolution of merged companies. 

9. The corporate existence of various utilities merged into one 
company upon Commission approval should be brought to an end, 
and the dissolution of each of such organization accomplished before 
the purchasing company asks for permission to issue securities, p. 52. 

Security issues — Ratio of stock to bonds. 
10. Security issues by a public utility according to state law and 
Commission rules may be allowed in proportions of 60 per cent bonds, 
20 per cent common stock, and 20 per cent preferred stock, p. 53. 


[July 13, 1928.] 
P.U.R.1929A. 
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Petition, for authority to purchase various telephone utilities 
and to increase rates for service; approved. 

Appearances: Barrett, Barrett’ & McNagny,/by Phil: Mc- 
Nagny; Dunten & Dunten, for Paul Dunten, Gates & Gates, 
Columbia City, for petitioner. 


Harmon, Commissioner: The petitioners filed their petition 
herein on March 28, 1928, which petition is in words and ‘figures 
following, to-wit: 

“Comes now the petitioner, LaGrange County Telephone Com- 
pany; and respectfully shows to the Commission:: 

“1. That your petitioner is a corporation organized and exist- 
ing under the laws of the state of Indiana relating to telephone 
companies, and that it maintains “its principal office and place 
of business in the town of Lagrange, Indiana, and owns and 
operates telephone exchangés in said town of: LaGrange and in 
the towns of Howe, Mongo, Shipshewana, South Milford, Stroh, 
Topeka, and Woleottville, in LaGrange county, Indiana, and 
the town of Ashley, in Steuben county, Indiana, with telephone 
lines extending into LaGrange, DeKalb, Steuben, and Noble 
counties, aggregating approximately 2200 miles in length and 
that it serves 1,752 subscribers. 

“2. That the Mutual Telephone Company, Shipshewana, 
Indiana, hereinafter called the Shipshewana Company, Peoples 
Telephone Association, LaGrange, Indiana, hereinafter called 
Peoples Company, and the Mongo Mutual Telephone Company, 
Mongo, Indiana, hereinafter called the Mongo Company, are 
all corporations organized and existing under the laws of. the 
state of Indiana relating to telephone companies, and that this’ 
petitioner and said three companies are all public utilities sub- 
ject to the control of your honorable Commission. 

“3. That said Shipshewana Company owns and operates a 
telephone exchange in the town of Shipshewana, in LaGrange 
county, Indiana, where its principal office and place of business 
is located, and owns and operates telephone lines in said town 
and the surrounding territory aggregating approximately two 
hundred eighty-five miles in length, and servirig '262 subscribers. 


The said Peoples Company owns and operates a telephone ex- 
P.U.R.1929A. 
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change in said town of LaGrange, Indiana, where its principal 
office and place of business is loeated, and owns and operates 
telephone lines in said town arid the surrounding territory ag- 
gregating approximately two hundred twenty-five miles in length 
and serving 529 subscribers. That said Mongo Company owns 
and operates a telephone exchange in the town of Mongo, Indiana, 
where its principal office and place of business is located, and 
owns and operates telephone lines in said town of Mongo and 
the surrounding territory aggregating 150 miles in length and 
serving 133 subscribers. 

“4. That your petitioner hes an authorized capital stock of 
$150,000, and that 5,150 shares of said stock of the par value 
of $10 each are now issued and outstanding; that there is also 
now outstanding as a first lien against all of the property and 
assets of your petitioner a first mortgage executed by the North- 
ern Indiana & Southern Michigan Telephone, Telegraph & 
Cable’ Company dated November 17, 1916,' to Guenther C. 
Nichols, as trustee, securing $100,000 par value of 6 per cent 
gold bonds, maturing in the year 1936, of which bonds of the 
par value of $41,000 are outstanding, and that your petitioner 
has additional outstanding indebtedness as of December 31, 1927, 
in the sum of $79,975.72. 

“5. That said Shipshewana Company now has outstanding 
214 shares of common capital stock of the par value of $10 per 
share, and that it has an outstanding indebtedness of $177. The 
said Peoples Company now has outstanding 360 shares of: com- 
mon capital stock of the par value of $10 per'share, and out- 
standing indebtedness of $7,714.63; that said Mongo Company 
now has outstanding 160 shares of common capital stock. of the 
par value of $10 per share, and an outstanding indebtedness ‘of 
$931.36. 

“That there are no liens of ary kind or description upon the 
property, assets, or franchises of said Shipshewana Company, 
Peoples Company, or Mongo Company except current: taxes. 

“6. That your petitioner and said Shipshewana, Peoples, and 
Mongo Companies serve substantially the same ‘territory, and 
that there is a useless and wasteful: duplication of telephone 


service in the territory served by said companies, and that a 
P.U.R.1929A. 
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number of the patrons of said companies are required to main- 
tain telephones of two of said competing companies, thereby 
creating unnecessary and additional expense to said subscribers 
and that the operation of said competing companies under exist- 
ing conditions creates an economic waste and is detrimental to 
the general public. 

“7, That your petitioner has entered into separate contracts, 
subject to the approval of this honorable Commission, for the 
purchase of all the property, assets, franchises, rights, privileges, 
and permits of each of said Shipshewana, Peoples, and Mongo 
Companies, agreeing to pay said companies therefor the sum 
of $15,285.32, $13,200, $4,627.87 respectively, your petitioner 
to assume and pay as a part of said purchase price all of the 
outstanding indebtedness of each of said companies. 

“That if the proposed purchase of the property, assets, fran- 
chises, rights, privileges, and permits of said three telephone 
companies is approved, and said assets and franchises acquired 
by your petitioner all of said companies will be operated as an 
integral part of the telephone system of your petitioner, and 
that such combined operation of said properties will permit 
economies in the operation of said telephone systems, and that 
_ there will be better and more efficient service given to the general 
public. 

“Filed herewith marked Exhibits A, B, and C respectively 
and by this reference made a part of this petition, are separate 
statements relating to said Shipshewana, Peoples, and Mongo 
Companies respectively; that each of said statements contains 
the balance sheet of the company in question as of December 31, 
1927, an account of the earnings and expenses of said company 
for the year 1927, and valuation of all of the physical property 
and assets of said company made on or about January 1, 1928, 
by William B. Stants, of LaGrange, Indiana, a competent and 
experienced operator of telephone properties and other pertinent 
data with regard to said companies. 

“That filed herewith marked Exhibit D and by this reference 
made a part of this petition is a statement showing the balance 
sheet of your petitioner as of December 31, 1927, and giving 
other data similar to that contained in said Exhibits A, B, and 
P.U.R.1929A. 
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C, except that it contains no valuation of the physical assets of 
said company. 

“That filed herewith marked Exhibit A is a consolidated state- 
ment giving a comparison between the income of each of said 
Shipshewana and Peoples Companies and your petitioner as now 
operated and under present established rates, and an estimate 
of the income to be derived by your petitioner from said three 
properties if said Shipshewana and Peoples Companies are pur- 
chased and operated by petitioner, also a consolidated pay-roll 
and estimate of earnings and expenses in case of such purchase, 
and a statement setting up the proposed method of financing said 
petitioner in case said purchase is authorized. That said Mongo 
Company is not included in said consolidated statement, but 
that said company serves but a small number of subscribers and 
will not materially effect the figures set forth in said consolidated 
statement. 

“8. That each of said Exhibits A, B, C, and D contains a table 
showing the present rates authorized for telephone service by 
each of said telephone companies, together with the revised rates 
hereinafter prayed for, and a comparative statement of the oper- 
ating income to be derived from the old and the proposed new 
rates, and petitioner says that said present rates are unjust, un- 
reasonable, and insufficient and have proven inadequate to pay 
necessary operating expenses, taxes, proper maintenance, obsoles- 
cence, and depreciation allowed by the Commission, and to pro- 
vide a reasonable return upon the fair value of the property 
used for the public benefit and service, and that your petitioner 
for five years last past has operated at a substantial loss. That 
as shown by statements of earnings and expenses each of said 
telephone properties has been economically operated and that 
it will be impossible to decrease the operating expenses, except 
by such economies as may result from the operation of all of 
said companies as one system. 

“That said rates now in force are considerably lower than the 
present rates charged by other telephone companies furnishing 
like service in the territory surrounding that served by your 
petitioner, and said three other telephone companies, whose 
assets and franchises petitioner proposes to purchase. 
P.U.R.1929A. 
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“9. That if the right to purchase the assets and franchises 
of said three telephone companies is granted as hereinbefore 
prayed, it will be absolutely necessary for this petitioner to 
receive, and petitioner is entitled to receive for its telephone 
service sufficient compensation to pay over and above its operat- 
ing expenses, taxes, maintenance, obsolescence, and deprecia- 
tion a sufficient amount to provide such necessary improvements 
and extensions as may be required to keep its plans and equip- 
ment in serviceable condition, and provide a fair and reasonable 
return to its stockholders and security holders, and that your 
petitioner, therefore, desires to have this Commission enter an 
order putting into effect as a temporary schedule the proposed 
rates and charges for the service to be furnished by your pe- 
titioner in the unified operation of this: telephone system and 
the telephone systems proposed to be acquired from said Ship- 
shewana, Peoples, and Mongo Companies, as shown on page 
— of said Exhibit E. 

“10. Petitioner further shows that in order to provide the 
necessary funds for the purchase of the assets and franchises 
of said Shipshewana, Peoples, and Mongo Companies, and to 
pay as a part of the purchase price of said companies their out- 
standing indebtedness and as hereinbefore provided: to pay the 
existing indebtedness of your petitioner, to pay and discharge 
the $100,000 bond issue now outstanding against petitioner’s 
property, to pay the necessary cost. of physical connection be- 
tween petitioner’s exchange and the exchanges to be acquired 
from said three telephone companies and the cost of necessary 
betterments and improvements it will be mecessary for. this 
petitioner to issue additional securities. 

“11. That in order to provide the necessary funds for said 
purposes your petitioner proposes and desires to issue and sell 
an additional $35,000 par value of its authorized common capital 
stock ; to issue and sell at not less than $94 per share 500 shares 
of 6 per cent preferred stock of the par value of $100 
each, and to issue and sell at not less than 94 per cent of 
their par value $125,000 par value of 6-per cent 20-year mort- 
gage gold bonds securing the same by first mortgage upon all 


of its property and. assets; that on pages and of Ex- 
P.U.R.1929A. 
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hibit E,.is a statement referring to said issues of securities show- 
ing the estimated amount to be realized therefrom and a de- 
tailed statement of the purpose for which it is to be expended. 

“Wherefore, your petitioner asks that the Commission in- 
vestigate the facts and conditions existing with reference to your 
petitioner and said Shipshewana, Peoples, and Mongo Com- 
panies, their present assets, rate schedules, and operating reve- 
nue, and that it approve the purchase by your petititoner of all of 
the property, assets, franchises, rights, privileges, and permits 
of said Shipshewana, Peoples, and Mongo Companies on the 
basis above set out; that it approve the schedule of new rates 
applied for, and approve and grant to petitioner authority to is- 
sue $125,000 par value of its 20-year 6-per cent gold bonds, and 
to sell the same at not less than 94 per cent of their par value, 
and authority to issue and sell 500 shares of its 6-per cent pre- 
ferred stock of the par value of $100 each for not less than $94 
per share, and to pay and take up its present outstanding bonds 
and indebtedness, and to provide funds for the purchase of said 
Shipshewana, Peoples and Mongo Companies, and for making 
further extensions and improvements, and for all such other and 
further relief as may seem right and proper.” 

The said cause was set for hearing on Monday, April 16, 1928, 
at 11 o’clock A. M. in the court house at LaGrange, Indiana, and 
due and legal notice by publication and otherwise was given to 
all interested persons of the time and place of such hearing. 

Paul Dunten, represented by the firm of Dunten and Dunten, 
appeared before the Commission and petitioned this Commission 
to approve an item of $850 as an expense item which represented 
the claim of Paul Dunten against the Peoples Telephone Com- 
pany for attorney fees incurred in the purchase and sale of the 
telephone property involved in the instant case. Inasmuch: as 
the amount had been previously paid out of the treasury of the 
petitioner, the LaGrange County Telephone Company, and had 
been paid in settlement of an attorney fee which Mr. Dunten had 
charged more than double this amount, it was the opinion of the 
hearing Commissioner ‘that the settlement should be approved 
and the payment of said sum of $850 should be approved as an 


expense item. 
P.U.R.1929A. 4 
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At the hearing it was developed that petitioner, LaGrange 
County Telephone Company, had entered into an agreement to 
purchase three certain telephone companies operating in the im- 
mediate neighborhood of the petitioning company, namely, the 
Peoples Mutual Telephone Association of LaGrange, Indiana, 
the Mutual Telephone Company of Shipshewana, and the Mongo 
Mutual Telephone Company of Mongo, Indiana. By the terms 
of this agreement petitioner was to pay $13,200 and assume an 
indebtedness of $17,714.33 making a total purchase price of 
$30,914.63 for the Peoples Mutual Telephone Association of 
LaGrange, Indiana. For the Mutual Telephone Company of 
Shipshewana, the amount to be paid for the property was $15,- 
285.32, with an indebtedness to be assumed of $177 making a 
total of $15,462.32. For the Mongo Mutual Telephone Com- 
pany, Mongo, Indiana, the purchase price to be paid for the 
property was $4,627.87 and an indebtedness was to be assumed 
of $931.86 making a total of $5,559.73. The assent of all of the 
stockholders and the directors of each and all of the telephone 
companies involved, both buyers and sellers, was submitted in 
evidence, showing that each and all had consented to the pur- 
chase and sale herein prayed for. 

[1] An examination of the evidence submitted by both the 
petitioning company and the appraisal of the Publie Service 
Commission’s engineer shows that the purchase price of each of 
these properties was less than the cost of reproduction depre- 
ciated of each and all of them, and for this reason it seems that 
the purchase of each of them should be approved. By the re- 
port of the engineers of the Public Service Commission, who 
made the appraisal in this cause, the cost of reproduction depre- 
ciated for the entire property is shown to be $216,721 not in- 
cluding the duplicate and inoperative property, but plus the pro- 
posed additions necessary for physical consolidation. 

[2] A property of this character should have approximately 
four thousand five hundred dollars worth of materials and sup- 
plies. In the appraisals of the three telephone companies to be 
purchased, is an item of $580 for material and supplies. To 
this figure should be added $3,920 which then should be added 


to the total of $216,721. 
P.U.R.1929A, 
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In addition to this, working capital will be required to the 
extent of approximately four thousand dollars, The going value 
of this property is $10,000 as established previously by this 
Commission. This would make.a total rate base of $234,641. 
Using $234,641 as the rate base, the following tabulation, in the 
opinion of the Commission, is a fair statement of the require- 
ments of the petitioner after the consolidation has been effected. 
It also shows the revenues which will be produced by the rates 
herein suggested : 


Requirements after Consolidation, 
Operation expenses without depreciation $35,926.47 
Amortization of rate case expense over 3-year period 
Commission’s audit 
Commission’s appraisal 


One-third of $623.18 207.73 
Depreciation—4% on $156,596.32 ......ccccce ese cccceccecees 6,263.85 
7% return on $234,641 16,424.87 


Total Requirements $58,822.92 


Revenues. 
Total exchange service (all exchanges) $51,346.60 
Tolls 7,107.08 


Miscellaneous 131.98 
58,585.66 


Less than requirements $237.26 


Petitioner should be empowered and authorized to charge the 
following rates, which will produce the revenues as set forth in 
said tabulation, towit: [Rates omitted. | 

[3] All of the above rates under the head “Net’’ shall be re- 
garded as net rates for service. There may be added a collection 
charge of 25 cents on those bills only which are not paid on or 
before the 15th of the month in which such service is rendered. 
These are designated as “Gross” rates. 

[4] Single line rates for rural subscribers shall apply where 
the distance is not in excess of one-half mile beyond the limits 
of the rate base area. Beyond that an additional charge of 50 
cents per mile, or fraction thereof, may be collected monthly 
by the company. 

[5] There seems to be no good reason why the Topeka ex- 
change should be operated with only one subscriber, in view of 


the fact that there is a net loss to the company, by such operation, 
P.U.R.1929A. 
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of $582 a year. For that reason the LaGrange County Telephone 
Company is hereby ordered to discontinue said exchange at 
Topeka, and to connect the single subscriber there with its lines 
in such manner as to give to such subscriber the most satisfactory 
service to him. 

[6] It will be noted that the said rates above provided for 
are net rates and that they will produce $237.26 less per year 
than would yield a 7 per cent return. When it is considered that 
a concession of $3,920 for materials and supplies, in addition to 
$4,000 for working capital, has been granted in fixing the rate 
base herein, this deficit is not important. 

[7, 8] In this connection, it may be well to note that petition- 
er has done in the past some things which are not authorized 
by law and which should not; in the opinion of this Commission, 


be permitted to pass unnoticed. The audit prepared by the Pub- 


lic Service Commission shows that on December 31, 1926, the 
LaGrange County Telephone. Company had in its reserve for 
accrued depreciation, the sum of $77,282.40 and that its sur- 
plus account was in the red, $41,320.43. The same audit dis- 
closes that on December 31, 1927, the reserve for accrued de- 
preciation was $29,792.26 and the surplus fund had in it $6,887.- 
04. Showing conclusively that the sum of $50,000 had been 
taken from the depreciation account and added to the surplus 
account. In other words, there had been added to the capital 
aecount the sum of $50,000.. This is not only not justified by 
good bookkeeping, but is contrary to the laws of the state of 
Indiana, and an adjustment should be immediately made where- 
by this $50,000 should be restored to the depreciation account. 
It is because of this change that depreciation has been set up as 
4 per cent'herein. This depreciation account should be set aside 
in a separate fund, as provided by the law of Indiana and main- 
tained for depreciation purposes and no other. , 

[9] The petitioner has asked for permission to issue certain 
securities herein. Before issuing such securities or making cal- 
culations as to the amount of same, it is perfectly apparent that 
the corporate existence of the Shipshewana Company, the Mongo 


Company, and the Peoples Mutual Telephone Association of 
P.U.R.1929A. 
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LaGrange, should be brought to an end, andthe dissolution of 
each of said: organizations should |be aceomplished. 

According to the terms of the petition herein, ‘petitioner, La- 
Grange County Telephone Company, has an authorized capital 
stock of $150,000 of which 5,150 shares of said stock of the par 
value of $10 each, or $51,500 of stock, are now issued and out- 
standing. Petitioner also has outstanding bonds of the par value 
of $41,000 and has an outstanding indebtedness. In other 
words, the LaGrange Company has common stock outstanding 
of $51,500; bonds $41,000 and has outstanding and assumed, 
current indebtedness of $88,847.72 or total liabilities of $180,- 
347.72. in addition, it has contracted to pay the purchase price 
for said telephone companies it is acquiring as follows, to-wit: 
Shipshewana, $15,285.32; Peoples Mutual Telephone -Associa- 
tion, $13,200 and Mongo Mutual Telephone Company, $4,627.- 
Si—a total of $33,113.19 thus making total liabilities which 
have to be immediately cared for of $213,460.91. 

[10] Under the law and the rules laid down by the Public 
Service Commission of Indiana, securities may be issued in 
about the following proportions: bonds 60 per cent; preferred 
stock 20 per cent, and common stock 20 per cent. Following this 
rule it is perfectly. apparent that the LaGrange County Tele- 
phone Company having already issued $51,500 of its common 
stock has issued more than the amount of common stock which 
seems to be justified by the present valuation of this and the 
combined properties. 

An examination of the records of the secretary of state’s office 
in the State House, Indianapolis, Indiana, discloses the fact that 
the articles of incorporation of the LaGrange County, Telephone 
Company do not provide for the issuance of any preferred stock, 
consequently any authority which 1s given for the issuance of 
such stock would have to depend upon a future amendment of 
these articles of association. Considering the fact that the La- 
Grange County Telephone Company has already issued about 
the proper quota of common stock, it should not be permitted to 
issue any more of its common capital stock. It should, however, 
be permitted to issue its 6 per cent bonds in the sum of $125,000 


as prayed for in said petition and to issue, when the same may be 
P.U.R.1929A. 
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authorized by properly amended articles of association, its 6 
per cent preferred stock prayed for in said petition and sell not 
more than five hundred shares thereof. 


Singleton, McCardle, Ellis, McIntosh, Commissioners, concur. 
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SIXTY-SEVEN SOUTH MUNN, INCORPORATED 
v 


PUBLIC SERVICE ELECTRIC & GAS COMPANY. 


Service — Master meter — Installation pending suit. 

The Board refused to require an electric company to install a mas- 
ter meter in an apartment house for retailing current to the tenants by 
the operator thereof, pending a final determination of the question 
whether the company could be required as a matter of law to perform 
this service in any event. 


[November 20, 1928.] 


Morton by the operator of an apartment building for the in- 
stallation of a master electric meter pending consideration and 
determination of the necessity for such service; motion denied. 


By the Board: This case involves a controversy between 
the owner of an apartment house and the Public Service Elec- 
tric & Gas Company as to whether the latter should be required 
to install a master meter to register the current required in 
the numerous apartments of the building. 

It is not intended by the complainant that the company’s 
meters shall be installed in the leased apartments. Other me- 
ters will be installed and the tenants will be charged by the com- 
plainant or an associate company at the retail rate for the 
electric energy used. The respondent does not object to the in- 
stallation of a meter to register the current required for the 
general purposes of the building. It expresses itself as willing 
to install meters in the apartments and to supply service to the 
tenants. It objects to supplying service to them unless its 


meters are so installed and the tenants are its customers. 
T.U.R.1929A. 
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The Board is asked, pending determination of the case, to 
order the company to install and maintain the master meter 
desired. In support of this, it is contended that the Board has 
authority to require the company to furnish adequate and proper 
service and that such service is not afforded because of the com- 
pany’s refusal to install the meter. 

The statute vests the Board with power “after hearing 
upon notice by order in writing” to require any public utility 
subject to its jurisdiction “to furnish safe, adequate, and proper 
service and to keep and maintain its property and equipment in 
such condition as to enable it to do so.” The question whether 
such service is withheld is the issue in the case before the Board, 
which will be determined at an early date. An order to in- 
stall a meter must be based upon a finding that adequate and 
proper service is not afforded. Such order, if issued, should be 
based upon such finding, following due consideration of the 
record of the hearing and the questions of law at issue. 

To issue an order prior to such consideration, in the Board’s 
opinion, would be beyond the scope of its lawful authority. The 
motion, therefore, is denied. 





NEVADA PUBLIC SERVICE COMMISSION. 


RE ELY LIGHT & POWER COMPANY. 
[Case No. 968.] 


Valuation — Reproduction cost — Inacceptable appraisal. 

1. An appraisal of the reproduction cost of a utility’s property 
made by a company using unit prices, not in accord with the actual 
cost of material and installation in the particular territory involved, 
and apparently in ignorance of actual conditions and values in that 
location, was discarded from serious consideration by the Commission, 
p- 57. 

Valuation — Natural cost of overheads. e 

2. There is no necessity for the addition of overhead charges on 
a percentage basis to a previous finding of fair value of recent date 
where there is an actual cost record on the company’s books of addi- 
tions made during that time, p. 57. 

Return — Percentage allowance — Electricity — Mining district. 
3. Rates yielding a return of nearly 24 per cent on an electric 
P.U.R.1929A. 
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plant valued at $100,000 were considered excessive, and an annual prof- 
it of $10,000 was held to be fair return on such value, notwithstanding 
the alleged business risk of a so-called mining district, p. 58. 
Return — Business risk — Illegal character of customers. 

4. The Commission can give no consideration to the alleged haz- 
ard of a public utility’s business because of the sale of electric current 
to consumers, a large portion of which are conducting an illegal busi- 
ness and liable to be suspended or prohibited by a law enforcement, p. 
[November 7, 1928.] 

Crration of an electric company to appear before the Com- 
mission to show cause why rates should not be ordered to be 
reduced ; rates adjusted in accordance with opinion. 

Appearances: J. F. Shaughnessy, Chairman, G. W. Malone, 
Commissioner, Frank B. Warren, Secretary, F. O. Broili, 
Engineer, for the Commission; George S. Brown, Attorney, 
Arthur Smith, President, for the Ely Light & Power Company. 

By the Commission: The Ely Light & Power Company, 
hereinafter termed Respondent, was cited to appear before the 
Commission on April 13, 1928 and show cause why its rates for 
electric energy used for lighting and other purposes should not 
be reduced to a just and reasonable basis. In response to the 
citation, respondent appeared on the above date, at which time 
the Commission introduced evidence, through its secretary and 
engineer, supporting the citation and tending to show the neces- 
sity for a reduction in the rates of the Respondent. 

Counsel for Respondent requested that further time be al- 
lowed in which to prepare a case in response to showing made 
by the Commission. This request was granted, and on May 15, 
1928, a further hearing was had, at which time the Respondent 
defended its present schedule of rates through engineers and ac- 
countants employed by it. Following the presentation of evi- 
dence by Respondent the Commission’s secretary and engineer 
introduced some rebuttal testimony. 

Subsequently tentative findings of fact by the Conneadauied 
were served upon Respondent and on September 19, 1928, coun- 
sel for Respondent argued the matter before the Commission 
and submitted certain additional evidence, with the permission 
of the Commission. The matter now stands fully submitted for 


decision by the Commission. 
P.U.R.1929A, 
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Valuation of Property 


The Commission is fully cognizant of the fact that it must 
accord Respondent, in estimating value for rate-making pur- 
pose, the fair and reasonable value of its property used and use- 
ful in the public service at the time of the inquiry. It further 
appreciates that the finding of fair value is not a purely mathe- 
matical calculation, based on present cost to reproduce, but is 
a value found after a consideration of all relevant facts, having 
its basis in sound judgment based upon experience. 

[1] The Commission is forced to discard entirely the apprais- 
al of Respondent’s property made by the General Appraisal Com- 
pany and submitted at the second hearing. Our investigation dis- 
closes that the unit prices used in this appraisal are not in 
accord with the actual cost of material and installation at East 
Ely. It is needless to go into details of the investigation in 
this opinion. The best that can be said is that the appraisal, 
was based on an ignorance ‘of actual conditions at East Ely 
and the appraisal of public utility property generally. 

At the final hearing and argument in this proceeding an en- 
gineer for Respondent, Mr. Emmet N. Britton, submitted an ap- 
praisal based on the appraisal of Mr. E. A. Rogers in 1924, 
adjusted to date for additions and retirements, and arrived at a 
figure of $120,000 for fair value as of that date, which includes 
some $7,000 for additions now under construction. 

In 1924, the Respondent contended for and the Commission 
adopted a value of $80,000 for the property under consideration 
here. Nothing has transpired since that time to inerease the 
value of that portion of the plant in existence m 1924. Based 
upon this figure and using Mr. Britton’s figure of $14,000 for 
net additions. since that time, we arrive at $94,000 as the fair 
value today. 

[2] Taking Mr.eRoger’s cost to reproduce new in 1924, less 
overheads, which amount ‘to $106,000 and adding 15 per cent 
for overheads, plus additions since that appraisal, and less ac- 
erued depreciation as carried on the Respondent’s books, we 
arrive at a figure of approximately $88,000. It should be noted 


that there is no necessity for the addition of overhead charges to 
P.U.R.1929A. 
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the additions made since 1924, inasmuch as the actual total cost 
of the additions at prices prevailing is or should be shown on the 
company’s books. Deducting the “observed depreciation” esti- 
mated by Mr. Britton, we arrive at a figure of $113,000. Other 
estimates could be made. It should be remembered that the 
above figures include some $7,000 for additions under construc- 
tion and not presently useful in the public service. 

For the purpose of this proceeding, after a consideration of all 
relevant facts relating to fair value of the Respondent’s property, 
including cost of reproduction, the Commission finds the fair 
value of the Respondent’s property to be $100,000 as of Oct 1, 
1928. 


Operating Expenses and Net Return 


[3] There was much discussion in this proceeding regarding 
operating expenses of the Respondent and the possibility of ef- 
fecting economies through the installation of an independent 
Diesel generating plant. All estimates were based upon assump- 
tions and as the assumptions varied, the estimates varied. At 
the last hearing it was announced that the contract rate for power 
purchased by Respondent from the Nevada Consolidated Copper 
Company would be reduced from 3.25 cents to 2.75 cents per 
kilowatt hour. Also that the cost for water furnished by the 
Ely Water Company, used by Respondent in the generation 
of power, would be reduced 4 cent per kilowatt hour. Ac- 
cording to Mr. Britton, the above reductions will result in a 
saving to Respondent of $3,900 per annum as compared with 
present costs, based on 1927 operations. 

The net incothe of the company in 1927 was nearly $20,000 
after allowing for retirement expense of $2,000 per annum and 
all other expenses. With a further reduction in operating costs 
referred to above, this net in 1928, assuming identical condi- 
tions, will be $23,900 or a return of nearly 24 per cent on a 
value of $100,000. We consider $10,000 a fair return on the 
above value of Respondent’s property. There is room, there- 
fore, for a reduction of approximately Fourteen thousand dollars 
in gross revenue of Respondent. Gross revenue from sale of cur- 


rent in 1927 was $74,878.78. A reduction of 18.70 per cent 
P.U.R.1929A. , 
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may, therefore, be made. This computation estimates the gross 
revenue requirement at $60,878.78. Mr. Britton estimates a 
gross of $65,059 to be required. The principal cause for the 
difference is that Mr. Britton assumes a yet return requirement 
of $13,320 or 11.1 per cent on $120,000 and we find that $10,000 
is a fair net return upon a value of $100,0/0. 

There was much discussion at all the heerings in this proceed- 
ing with regard to the limited life possibilities of the Ely mining 
district. As stated in our proposed fudings of fact “We have no 
information which we consider raiiable enough to justify an es- 
timate of the life of the Ely mining district.” In so far as 
information is available to this Commission it would indicate 
that Ely may be fairly plaved on the same level as any so- 
called permanent life community in the state of Nevada. It has 
had its periods of depression «nd its periods of increased activity. 
At the present time Ely’s future in perhaps brighter than at 
any time in its history due to the increased activity of the Con- 
solidated Copper Mines Company in Kimberly and the steady 
production of the Nevada Consolidated Copper Company. It 
must be remembered that this Commission is fixirig rates for the 
future, but only for a reasonable peviod in the future, and we must 
conclude that all the cireumstane»s are strongly in favor of a 
long period of prosperity and activity in the Ely district, which 

‘will, of course, reflect itself in the prosperity of the Ely Light & 
Power Company. If this assumption should prove incorrect the 
Ely Light & Power Company may at any time appear before this 
Commission and petition for incrased rates, and secure the nec- 
essary relief when it can be shown that the rates in effect are 
less than reasonable from the standpoint of the public and the 
company. 

[4] In addition to the hazards usually associated with busi- 
ness in a mining camp refereace was made by counsel for Re- 
spondent to the large porticn of the revenues of Respondent 
derived from “saloons and gambling halls” and the uncertainty 
of a continuance of this sowrce of revenue because of the illegal 
nature of the business suplying the revenue and the possibility 
of actual enforcement of «isting laws at sometime in the future. 


This is likewise a ma‘ter upon which this Commission is not 
P.U.R.1929A. 
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inclined to hazard a guess, The facts before us are that the 
Ely Light & Power Company is earning a certain revenue from 
the sale of electric current to the public generally and we have 
no specific information to indicate that any large portion of the 
consumers are conducting an illegal business, liable to be sus- 
pended or prohibited by law enforcement officers and we can 
consequently give no consideration to this particular point in 
counsel’s argument. 

We believe that the company will have been more than fairly 
treated if we fix a schedule of rates designed to return $60,000 
gross revenue. It should be noted that no account has been taken 
of the annual increase in consumption per consumer, and the 
consequent reduced cost per kilowatt hour at the consumer’s 
meter. This increase in recent years is at the rate of 5 per cent 
per annum, and will undoubtedly have a material effect in 
changing the above estimates in actual practice, by increasing 
both the estimated gross and net revenue. 

With regard to Diesel operation, it is our opinion that over 
a long periodgpf years it would probably be a more satisfactory 
and economical operation for Respondent. In view, however, of 
the reduction in the contract price from the Nevada Consolidated 
Copper Company to a basis of 2.75 cents per kilowatt hour and 
the 4 cent per kilowatt hour reduction in the cost of generating by 
water, we feel that the production expense of the company under 
the present existing conditions is on a basis comparable with 
that obtainable by independent Diesel operation. It will be 
noted that with the reductions referred to, the average production 
cost of the Respondent, based on 1927 operation, is 3.6 cents per 
kilowatt hour. 


Schedule Proposed 


We appreciate the advice and assistance rendered by Mr. 
Smith and his assistants in the formulation-of a tentative schedule 
of rates, designed to be fair to the Respondent and the public 
and to encourage the use of electric current for all purposes in 
Ely. We believe that the schedules attached to the order in this 


proceeding will give to the Respondent a fair return on the fair 
P.U.R.1929A, 
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value of its property, after a consideration of all conditions sur- 
rounding Respondent’s operation, including the character of the 
community served. 

An appropriate order will be entered. 





MISSOURI PUBLIC SERVICE COMMISSION. 
RE WEST MISSOURI POWER COMPANY. 


[Case No. 6069.] 
Pubtic utilities — Hydroelectric project. 

1. The construction and operation of a hydroelectric enterprise 
for the sole purpose of selling the power to operating public utilities 
within vie state constitutes public service subject to the jurisdiction 
of the Commission, p. 62. 

Intercorporate relations — Hydroelectric development by utility op- 
erators. 

2. The operators of a public utility cannot build a hydroelectric 
plant through the formation of another corporation without the con- 
sént of the Commission, and thereby gain the power of regulating the 
sale price of electricity produced beyond the jurisdiction of the Com- 
mission, p. 63. 

Public utilities — Affiliated supply and operating companies. 

3. A company constructing a hydroelectric plant which is indi- 
rectly but appreciably affiliated with operating utilities to which it 
proposes to sell power should consider itself a public utility and should 
come before the Commission before entering upon such construction, p. 
63. 

Commissions — Jurisdiction over damage questions — Hydroelectric 
development. 

4. Jurisdiction of the Commission. in proceedings seeking author- 
ity to construct a power dam extends only to determining the public 
necessity of the project, and does not extend to the settlement of a 
question cf damages that might arise from the resulting construction, 
p. 64. 

[November 5, 1928.] 


Appuiication of a company for a certificate of convenience 
and necessity authorizing the construction, operation, and main- 
tenance of a hydroelectric dam on the Osage river, Osceola, 
Missouri; application granted. 


By the Commission: This case is before the Commission 
upon the application of the West Missouri Power Company of 
Pleasant Hill, Missouri, hereinafter referred to as the applicant, 


for an order of the Commission granting said applicant a certifi- 
P.U.R.1929A. 
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cate of convenience and necessity to construct, operate, and main- 
tain a dam and hydroelectric generating station at Osceola, 
Missouri, and authorizing said applicant to sell and deliver elec- 
tric current to the Missouri Public Service Company and the 
Ozark Utilities Company, the point of delivery being at or near 
the aforesaid hydroelectric station at Osceola, Missouri. 

This case was heard by the Commission, after due notice had 
given, at the Commission’s hearing room in Jefferson City, on the 
15th day of October, 1928, and the matter was submitted on 
the record. The application states that the applicant is a cor- 
poration organized and existing under the laws of the state of 
Missouri with the right to carry on the business of an electric 
light and power company in all its branches. 

The applicant was formerly a public utility and owned and 
operated electric generating plants and distribution systems in 
several towns in the western part of the state of Missouri, and 
also owned and operated water works and gas systems in a part of 
the towns in the same territory. By authority of the Commis- 
sion it disposed of all its utility properties and, thereafter, 
amended its articles of incorporation, securing thereby the right 
to extend its corporate activities to businesses of a nature unre- 
lated to utility operations, and was licensed to do business in 
other states as well. Subsequent to the amending of its charter it 
thereafter acquired by purchase a site for the dam on the 
Osage river near Osceola, Missouri. 

After obtaining a decree authorizing the construction of a dam 
and water turbine plant on the aforesaid site from the circuit 
court of St. Clair county, it proceeded to construct a dam 
and hydroelectric plant according to plans drawn by its engineers. 

[1] It appears from the evidence that the applicant proceeded 
to construct the dam and hydroelectric plant above mentioned 
without filing its application with the Commission, proceeding 
under the theory that it was not a public utility and, therefore, 
was not governed by the Public Service Commission Law. The 
applicant cites decisions of various courts which it claims sup- 
ports its contention that it should be taken as a private enter- 
prise and not a public utility. The Commission, however, is of 


the opinion that the applicant in the matters involved in this 
P.U.R.1929A. 
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case is a public utility. If its principal object in the con- 
struction of the dam and hydroelectric plant under considera- 
tion were for the purpose of supplying power to a private en- 
terprise of its own, as manufacturing, or a business of a similar 
nature, and if it were proposing to sell only that portion of the 
current to be available but not needed to certain public utilities, 
the matter might be looked upon as the business of a corpora- 
tion that was not a public utility. But from the evidence that 
is before the Commission it appears that the applicant proposes 
to construct the dam and hydroelectric plant for the sole pur- 
pose of selling its output to the Missouri Public Service Com- 
pany and the Ozark Utilities Company, both public utilities, or 
to any other public utility that might come into the territory. 

[2, 3] It appears that the applicant has no financial interest 
in the Missouri Public Service Company, but states the stock- 
holders in the West Missouri Power Company own the stock 
in the Ozark Utilities Company. The Commission is of the opin- 
ion that the Missouri Public Service Commission Law does not 
contemplate that one or more persons owning a public utility 
individually or corporately can build a power plant through 
another corporation and thereby gain the power of regulating the 
sale price of the electricity produced beyond the jurisdiction of 
the Commission. For the same reason the Commission is of 
the opinion that the West Missouri Power Company in the con- 
struction of the dam and hydroelectric plant in this application 
should consider itself as a public utility and should have come 
before the Commission in the matter before entering upon the 
construction of said dam and hydroelectric plant. It appears 
that that opinion is justified by the decision of the supreme court 
in State ex rel. Danciger & Co. v. Public Service Commission, 
275 Mo. 483, P.U.R.1919A, 353, 359, 360, 205 S. W. 36, 18 
A.L.R. 754. The Commission’s decision in Union Electrie Light 
& P. Co. v. Tibbe Power Co. 8 Mo. P. S. C. R. 671, P.U.R. 
1920B, 20, is in conformity with that thought also. 

The applicant has filed with the Commission plans of the 
proposed undertaking, including blue prints, estimates of the 
river flow, the general dimensions of the dam and power house, 
the capacity of the power plant, contracts with the Ozark Utili- 
P.U.R.1929A. 
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ties Company and the Missouri Public Service Company, an es- 
timate of the cost of the undertaking, and an estimate of the an- 
nual revenues to be received from the output of the undertak- 
ing after it has been completed. 

The applicant does not claim that there will be a continuous 
cutput of current from the hydroelectric plant but claims that 
it has made a contract with the Missouri Public Service Com- 
pany for the supplying of 500 kilowatts of firm power to that 
company, and when the applicant’s plant cannot supply the full 
amount the Ozark Utilities Company has agreed to and will sup- 
ply from its various generating plants enough electric energy to 
make up the 500 kilowatts of firm power to be taken by the 
Missouri Public Service Company. 

The applicant claims that its relations with the Ozark Utilities 
Company will result in a profitable business to the Ozark Utilities 
Company, and that the applicant’s net annual revenue through 
its exchange of current with the Ozark Utilities Company and 
the sale of current to the Missouri Public Service Company will 
be $31,853.40. The applicant states that the estimated cost 
of the construction will be $356,900. It claims to have the 
funds available for this construction and with favorable weather 
conditions it hopes to complete the construction by the first of 
the year of 1929. 

The dam is to be of what is known as the gravity type sec- 
tion built of conerete and will raise the normal water level about 
fourteen feet, affording an average working head of eleven to 
twelve feet. Two turbines of one thousand horse power capacity 
will be directly connected to two generators of 800 kilowatts. 
The estimated annual output from the hydroelectric plant is 8,- 
768,000 kilowatt hours. 


It appears that the applicant has secured from the cirevit 
court the necessary permits for the construction and that other 
matters of a similar nature are being looked after as the law may 


require. 
[4] As stated by the Commission in Case No. 5864, applica- 
tion of the Empire District Electric Company to construct a dam 


on the White river, Stone county, Missouri ; 
P.U.R.1929A. 
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“The jurisdiction of the. Public Service. Commission ‘in 
this proceeding extends only to determining the public con- 
venience and necessity of the proposed project and does not 
extend to a settlement. of a question of damage that may arise 
between the applicant and private citizens or between the ap- 
plicant and Stone county, or between the applicant and the 
state of Missouri, with reference to private property or public 
roads and bridges”, 


it appears that the applicant has secured the necessary public 
rights to bring the matter before the Commission for decision and 
that the rights of individuals must be referred to the court for 
adjudication. 

The evidence submitted shows that the undertaking will be of 
benefit to the public. The project is favored by the city of 
Osceola and a large number of the citizens in that vicinity. 

It appears that there are no objections to the proposed con- 
struction by any other public utility and the Commission, after 
considering all the evidence filed herein, finds that the public 
convenience and necessity reasonably require the construction, 
maintenance and operation of the dam and hydroelectric plant as 
herein proposed. 


Ing, Chairman, Calfee, Hutchison and Porter, Commission- 
ers, concur; Painter, Commissioner, absent. 





LOUISIANA SUPREME COURT. 


WILLIAM J. FINNIN 
v 


NEW ORLEANS PUBLIC SERVICE, INCORPORATED. 
(— La. —, — So. —.) 


Evidence — Meter tampering. 

1. The court was not convinced of the guilt of a consumer or of 
his family in tampering with a meter, the condition of which had been 
discovered by the company’s repairman called in by the consumer him- 
self, who, with his family, had been residing on the premises less than 
two months, p. 67. 

P.U.R.1929A. 5 





66 LOUISIANA SUPREME COURT. 


Service — Meters — Removal because of fire hazard. 
2. It is the duty of an electric company which has removed a meter 
so tampered with as to constitute a fire hazard to replace it with an- 
other meter immediately, p. 68. 


Service — Meters — Tampering — Consumer’s guilt. 

3. It is the duty of an electric company which has removed from 
service a meter because it has been tampered with to place another 
meter in service immediately where no charge is made by the company 
that the guilt rests in any way with the consumer from whose premises 
it has been removed, p. 68. 


Damages — Failure to serve — Meter tampering. 

4, An electric company in removing a meter which has been tam- 
pered with without evidence that. the consumer on the premises or his 
family is guilty, is liable for damages resulting from the discontinu- 
ance of service for an unreasonable time before replacing the meter, p. 
68. 

[October 29, 1928.] 

Suir by electric consumer for damage resulting from discon- 
tinuance of service; judgment for $500 entered against the elec- 
tric company. 

Rogers, J.: This suit is one sounding in damages for the al- 
leged unlawful removal of the electric meter from plaintiff’s 
residence. The court below rejected plaintiff’s demands and he 
has appealed. 

On October 1, 1925, plaintiff and his family moved into the 
premises No. 218 South Scott street in the city of New Orleans. 
At that time, upon plaintiff’s written application, and a cash 
deposit defendant agreed to furnish, and thereafter did furnish, 
the necessary electricity for plaintiff’s residence. On November 
25, 1925, defendant complained that he was having trouble with 
his electric service and the defendant sent one of its employees 
to investigate the complaint. Upon his arrival at the premises, 
defendant’s employee found that some of the lights were not 
burning, which condition he promptly remedied by the simple 
process of installing a new fuse. Then according to the usual 
custom, he examined the meter for the purpose of ascertaining 
whether it was registering properly, when he discovered that the 
seals of the defendant company were broken, and, upon a closer 
inspection, that a small piece of wire or hairpin had been inserted 
into the apparatus in such a manner as to retard the movement 


of the dise or wheel governing the registration of the amount 
P.U.R.1929A. 
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of electricity passing through it. He directed the attention of 
plaintiff, plaintiff's wife and plaintiff's daughters, who were 
present, to the conditions found, and informed them that he 
would have to remove the meter immediately. Plaintiff and the 
members of his family who were present declared that they knew 
nothing about the damage to the meter, and vigorously protested 
against its removal. Upon their insistence, defendant’s employee 
telephoned defendant’s office for instructions, and was specifical- 
ly ordered to remove the apparatus, which he did, despite the 
continued protests of plaintiff and his family. Later the feed 
wires leading into the premises were cut by the employees of 
the defendant. The meter was replaced on the evening of No- 
vember 27, 1925, after repeated efforts had been made by the 
plaintiff and members of his family to accomplish that end and 
after plaintiff, through his attorneys, had threatened to resort 
to the courts for relief. During the interval the occupants of 
plaintiff's residence were deprived of all electric service. 

The defense set up in answer to the suit, which was filed on 
December 26, 1925, was that the meter containing the broken 
wire constituted a fire hazard, and that defendant, under the 
terms and conditions of its contract with plaintiff, was author- 
ized to remove it. 

On the trial of the case, the defendant made no serious attempt 
to sustain its defense that the meter was a fire hazard. It con- 
fined its efforts solely to the introduction of testimony tending 
to show that the apparatus had been tampered with and, by in- 
nuendo, that it was the work of the plaintiff. Defendant con- 
tended, as it contends in this court, that its action was justified 
under the clause in the contract, which was a reasonable one, 
authorizing it to remove its meter in order to protect itself from 
fraud and abuse. 

[1] Conceding the reasonableness of the regulation relied on 
by defendant, nevertheless, it must be reasonably applied. Ob- 
viously, it is only the fraud or abuse committed by the consumer 
or, perhaps, by those for whom he is responsible, and not by 
third persons having no connection or relation with him, that is 
within the rule. The defendant made no charge, save by in- 
direction in the testimony, that plaintiff was guilty of any fraud 
P.U.R.1929A. 
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or abuse in connection with its meter.. We are satisfied, from 
our examination of the record, that the apparatus was tampered 
with, but we are by no means convinced that it was tampered 
with by the plaintiff, who had been living in the premises less 
than two months prior to the discovery of the mischief, which 
resulted solely from the complaint lodged by him with the de- 
fendant company. Nor, it is plain, was the defendant, itself, 
satisfied that such was the case, else it would not have reinstalled 
the meter in the premises. 

[2, 3] Obviously, if the meter was removed because it was a 
fire hazard, it was the duty of the defendant to immediately 
replace it with another meter, so that plaintiff and his family 
would not be deprived of all electric service. Obviously, again, 
if the meter was removed solely because it had been tampered 
with, but without any charge that plaintiff was guilty of the act, 
the obligation rested upon defendant to proceed in the same way. 
However, it did not do this. The day following the removal 
of the meter was Thanksgiving, and the agents of defendant in 
charge of the matter went on a fishing trip, leaving plaintiff to 
get along the best way he could until their return. Late in the 
evening of the next day, after defendant had received communi- 
cation from plaintiff’s attorney, the meter was reinstalled in 
plaintiff's residence. 

[4] Our conclusion is, that the case presenis all the elements 
of responsibility in damages. In our inquiry to ascertain the 
nature and amount of these damages we do not find that plain- 
tiff has established his claim that his rheumatic or synovitic 
condition was, by the mere deprivation of treatment by electric 
heat for a period of 48 hours, converted into an incurable case 
of nephritis and arthritis of the sacro-iliac joints of the spine. 
We do find, however, that plaintiff and his family were deprived 
of all electric service for 48 hours, during which time they 
suffered much discomfort and inconvenience. They were com- 
pelled to use ordinary candles for lighting purposes, and because 
of the lack of a proper lighting system were obliged to retire 
much earlier than was their custom. They were forced to 
abandon a social entertainment which they had arranged for a 


few of their friends for Thanksgiving night, with the necessary 
P.U.R.1929A. 
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and humiliating explanation to the invited guests. Plaintiff, 
himself, has been sufferer from rheumatism or synovitis for a 
number of years, and, undoubtedly, his condition was aggravated 
by the excitement and nervous tension superinduced by the re- 
moval of the meter and the absence of all electrical service. We 
think, under all the circumstances of this case, that $500 is a 
reasonable allowance for the damages suffered by plaintiff. 

For the reasons assigned, the judgment appealed from is an- 
nulled, and it is now ordered that there be judgment in favor 
of William J. Finnin, plaintiff, against the New Orleans Public 
Service, Inc., defendant, in the full sum of $500 with legal in- 
terest thereon from judicial demand until paid and for all costs 
of suit. ; 


Note.—Evidence. 


I. In general, 69. 

II. Quality of evidence: 
a. Competency, 69. 
b. Materiality and relevancy, 70, 
c. Admissibility, 71. 

III. Value of evidence: 
a. Presumptions, 72. 
b. Weight to be given evidence, 72. 


I. In general. 


The court properly directed a corporation holding the stock of 
the street railway company and the officers and directors of the hold- 
ing company to permit the city to inspect the stock books of the 
holding company. The Commission and the city should have con- 
siderable latitude in the pursuit of information, and all facts tending 
to throw light on the ultimate questions to be determined by the 
Commission are relevant. State ex rel. Minneapolis v. Minneapolis 
Street R. Co. 154 Minn. 401, 191 N. W. 1004, Feb. 2, 1923. 


II. Quality of evidence. 


a, Competency. 

The Railroad Commission of California in Re White, Decision No. 
18958, Application No. 14040, Oct. 25, 1927, decided that a balance 
sheet as of thirty-three months prior to the filing of a petition to 
issue stock and transfer operative rights was of too remote a date 
to be considered in such proceeding. 

Popular questionnaires circulated among the patrons of a bus and 


street car company seeking to unify co-ordinate service so as to 
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permit, transfer privileges were; allowed, in evidence over the admit- 
tedly meritorious objection that such literature did not make clear 
to the readers that an increase in fares, would result. Re Peoples 
Motor Coach Co. (Ind.) Nos. 34—M, 499-M, 540-—M, Feb. 25, 1928. 

Evidence introduced by a utility to show that its current allowance 
for depreciation was not adequate to meet its annual requirements 
was not given weight and the Commission was not disposed. to disturb 
its former ruling in that respect where no competent evidence of 
engineers.was introduced. Re Southern Indiana Teleph. & Teleg. 
Co. (Ind.) No. 9208, June 22, 1928. 

In Shaff v. Kramer, No. 13559, 109 Okla. 109, 235 Pac. 517, 
March’ 31, 1925, the supreme court of Oklahoma held that when 
the Corporation Commission has published an order prescribing the 
freight rates to be charged by common ‘carriers within the state and 
such orders so promulgated provides for certain rates to be charged 
on certain kinds, grades, or values of cattle, in an action to recover 
damages for the killing of any cattle so shipped through the negli- 
gence of the carrier, held that the order of the Corporation Com- 
mission is competent evidence to prove the rates so fixed, and to prove 
the cattle shipped were within a certain class and valuation placed 
thereon by the shipper and the lawful rates for'such class or valua- 
tion. 

b. Materiality and relevancy. 

Dissatisfaction by certain witnesses as to the operations, tariffs, 
and other matters of a motor transportation company complaining 
against the unlawful operation of another carrier, can have no bear- 
ing upon the proceeding. Coastside Transp. Co. v. Pellegrini (Cal.) 
Decision No. 15169, Case No. 2054, July 13, 1925. 

Only such evidence of persons and organizations claiming to -rep- 

resent communities along a route proposed by an applicant for a 
certificate to operate as a motor carrier as was relevant and material 
to the issues presented in the petition was considered. Re Tri State 
Bus Co. (Ill.) No. 16588, June 13; 1928. 
_ Where the street railway company’s balance sheets and income 
account showing its net earnings are made part of the application 
to the Commission, all the items entering into the accounts may be 
considered, and the nature of all expenditures which go to reduce 
the net earnings are subject to investigation. But when the company 
stipulates that certain expenditures are not to be considered as 
affecting the value of its property or as having any bearing on the 
rates of fare it may charge, an investigation of such expenditures is 
no longer material, and may not be required. State ex rel. Minne- 
apolis v. Minneapolis Street R. Co. 154 Minn. 401, 191 N. W. 1004, 
Feb. 2, 1923. 

Information concerning the financial structure of a public utility 
P.U.R.1929A. 
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seeking a rate increase together with information as to the purchase 
price of property and fact relating to additions, improvements, an | 
extensions is sufficiently relevant in a valuation proceeding to war- 
rant dismissal of an application upon the neglect or refusal, without 
sufficient cause on the part, of a utility, to furnish such information 
required by the Commission, Re Great Falls Gas Co. (Mont.) 
Docket No. 791, Report and Interlocutory Order No. 1334, March 
22, 1922. 

In Consumers of Gas in. Hempstead v.,Nassau & 8S. Lighting Co. 
(N. ¥. 2d Dist.) Case Nos, 7376, 7385, 7402, 7489, 7504, 7505, 
Jan. 6, 1921, Commissioner Barhite, said that petitions filed with 
the Commission by interested persons during the pendency of a rate 
proceeding, asking that certain action be taken, have no weight, 
- since the Commission in such contests,acts in a judicial capacity, 
and its findings must be based upon the facts and the law. 

Evidence of an alleged contract between a power company and 
a railroad company with respect to the construction of a siding or 
branch line, under which money has been paid by the railroad com- 
pany to the power company, is collateral and not pertinent in a 
proceeding to secure authority for the construction of a tramway 
across the railroad. Re Penn Central Light & P. Co. (Pa,) Appli- 
cation Docket No. 15650, Feb. 8, 1927. 


c. Admissibility. 


The certificate of a secretary of the Commission that “I hereby 
certify the following information taken from the tariffs on file with 
this Commission” followed by a statement that the rate on a certain 
movement was a certain amount as published in a specified tariff, 
does not purport to be a certified copy, and is inadmissible in evi- 
dence to prove a freight rate is an action by a shipper against a 
railroad. Weil Brothers v. Southern R. Co. 6 Div. 731, 21 Ala. App. 
245, 107 So. 38, Feb. 2, 1926. 

The fact that other and different reasons’ are urged in support 
of a complaint against railroad rates than those set forth im the 
complaint is immaterial unless the. defendant or interveners are 
thereby unjustly affected by reason of surprise. Pikes Peak Consol. 
Fuel Co. v. Denver & R. G. W. BR. Co. (Colo.) Case No. 272, Decision 
No. 788, Dee. 18, 1924. 

Testimony of employees of a bus company and a street railway 
company seeking to unify and co-ordinate service so as to permit 
transferring was admitted as to the number of people transported 
by the various routes. Re Peoples Motor Coach Co. (Ind.) Nos. 
34—M, 499-M, 540-M, Feb. 25, 1928. 

Evidence tending to show the unreasonableness because of dis- 
proportionate distatice charges introduced by a railroad in defense 
P.U.R.1929A, 
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of complaint against the violation of a commodity tariff will not be 
allowed where the carrier in conference has agreed with the com- 
modity shippers as to the terms of the tariff and the reasonableness 
of rates for definite distances contained therein as compared one 
with another. Arthaud v. Oregon-Washington R. & Nav. Co. 
(Wash.) Nos. 5956, 6143, April 10, 1928. 


III. Value of evidence. 


a. Presumptions. 


In Piedra Rock Co. v. Southern P. Co. Decision No. 11034, Case 
No. 1645, Sept. 28, 1922, the California Commission held that 
there was no presumption of error arising from the fact that the 
Commission in its decision had seen fit to incorporate therein a 
table of rates applicable within territory involved in a railroad rate ° 
case although this table had not been put in evidence, inasmuch as 
it had not been shown, nor did it follow, that this table had been 
in any way a controlling factor in arriving at the conclusions and 
findings of the Commission in its decision. 

A recommendation of a chamber of commerce that an emergency 
increase in electric rates be granted, while not controlling, carries 
weight, but if the chamber of commerce has any moral authority 
to bind anyone, it can do so only in behalf of commercial light and 
industrial power users. Re Terre Haute, I. & E. Traction Co. (Ind.) 
No. 5241, Jan. 4, 1921. 

A company’s exhibits regarding the value of certain utility prop- 
erty, the cost of which was revealed in an old record found by a 
Commission’s engineer in the books of the company, was held not 
entitled to serious consideration where, upon a subsequent investiga- 
tion at the order of the Commission, the ancient record had dis- 
appeared from the books without explanation. Re Vincennes Water 
Supply Co. (Ind.) No. 9036, April 20, 1928. 


b. Weight to be given evidence. 


The California Commission has held that when the showing of 
one applicant for a certificate is based on the affirmative testimony 
offered on behalf of another applicant, and the matters have been 
consolidated for the purpose of receiving evidence and for decision, 
the testimony of one applicant as to public convenience and necessity 
must be considered as applicable to both. Re Western Motor Trans- 
port Co. Decision No. 19691, Application Nos. 5928, 6114, 6115, 
10913, 10958, 10986, 11005, May 2, 1928. 

Complaints concerning the service of a utility, coming from a 
competing utility rather-than the general public, were not given 
weight. Re Colorado Bus Co. (Colo.) Application Nos. 894, 903, 
917, 919, 1073, Decision No. 1810, June 7, 1928: 

P.U.R.1929A. 
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The preponderance of testimony in favor of a railroad resisting 
a complaint against inadequate .service conveniences was qualified 
by the industrial domination of popular sentiment in a community 
where railroad interests controlled commercial and industrial life. 
Louisiana Pub. Service Commission v. Texas & N. O. R. Co. (La.) 
No. 953, Order No. 504, June 5, 1928. 

The condition of an electric meter.as shown by the ‘inspection of 
a witness, coupled with a steady decrease in the consumption of 
electric current, as well as testimony of other witnesses, was held 
to indicate that current had been unlawfully diverted from the meter 
in a consumer’s home. Macke v. Union Electric Light & P. Co. 
(Mo.) Case No. 5630, April 13, 1928. 

The Montana Board of Railroad Commissioners while professing 
its respectful consideration to representations of citizens of com- 
munities affected by bus proposals stated that in the light of its 
experience such petitions were entitled to slight weight as evidence 
of convenience and necessity, and the Board stated: “Petitions are 
circulated and signers are obtained, many times through personal 
friendship for the interested applicant, often times just to prove 
that the signer is a ‘good fellow’ and not a few times it is done 
just to get rid of a persistent promoter, Nor is it unusual in these 
cases, where petitions and counter-petitions are circulated, to find 
individuals signing both, thus appearing in the record before the 
Board in the anomalous position of urging the establishment of a 
service and at the same time. denying that such a service is reason- 
ably necessary to the needs of their community. These experiences 
of the Board have lead it to adopt the attitude that where applications 
for bus permits are protested on the merits and not as a matter of 
form, mere ex parte petitions are not sufficient to establish the requi- 
site public necessity and convenience.” Re Straight, Docket ‘No. 
1015, Report & Order No. 1517, Aug. 20, 1928. 

An isolated instance of a shipment of thirty boxes of grapes 
without profit by a motor carrier “was considered too trivial to sus- 
tain a complaint of operation. beyond the scope of his certificate. 
Mushroom Transp. Co. v. Carroll (Pa.) Complaint Docket No. 
7481, May 8, 1928. 

Circulating petitions, memorials, and resolutions were held to have 
little evidential value, especially where the same signatures appeared 
upon contradictory documents in the same cause. Re Sioux Falls- 
Brookings Motor Express (S. D.) Order No. 2164-a, May 9, 1928. 
P.U.R.1929A. 
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INDIANA PUBLIC SERVICE COMMISSION. 


RE NORTHERN INDIANA TELEPHONE COMPANY. 
~ [No. 9379.] 


Valuation — Comparisons — Tax value. 

1. Calculating the actual value of telephone utility properties based 
on the taxable value as a factor for consideration in determining the 
rate base, it was assumed that such properties were taxed at approx- 
imately eighty per cent of their true value, p. 80. 


Valuation — Ascertainment of fair value — Telephones. 

2, The Commission was of the opinion that in arriving at a fair 
rate base, it was necessary to take into consideration evidence of the 
valuation based upon taxation, purchase price, and present reproduc- 
tion cost depreciated as well as other elements, especially where the 
fact was well established that speculation in utility properties had 
been common in that state, p. 80. 


Return — Reasonableness — Past earnings. 
3. The history of earnings of telephone utilities with relation to 
their stockholders, was taken as reflecting to some extent the reason- 
ableness of the rate of return during that period, p. 82. 


Valuation — Going value — Size of concern — Telephones. 

4. An arbitrary figure of 10 per cent for going value of telephone 
properties in towns of small size was held to be improper, in view 
of the fact that the same figure was used in calculating the going 
value of properties in larger communities, p. 84. 

Depreciation — Original cost basis. 

5. Depreciation should be based on the installation cost only of 

the depreciable property, p. 84. 


Depreciation — Computation — Co-operative telephone plants, 

6. The use of the combined annual reports made by individual tele- 
phone utilities to the Commission was held to be a proper method of 
calculating a rate of depreciation for a group of telephone plants pre- 
viously operating co-operatively, p. 84. 

Valuation — Working capital — Definition. 

7. A definition of working capital was said to be the amount of 
cash necessary for the safe and convenient transaction of a business, 
having regard to the owners’ obligations, both payable and receivable, 
the orditiary condition of the stock and supplies, business risk, and 
the. condition of credit, p. 85. 

Valuation — Working capital — Telephones. 

8. An amount equal to one-twelfth of the annual operating ex- 
penses of a telephone company was held to be a sufficient working cap- 
ital, where collections were good and credit was not necessarily ex- 
tended beyond one month, p. 85. 

P.U.R.1929A. 
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Return — Reasonableness — Factors for consideration — Prevailing 
money rates, 

9. A rate increase was allowed, calculated to yield not more than 

6 per cent on the property value of a telephone utility where there 

was evidence that the directors had financed the acquisition entirely 

out of the sale of notes leaving the common and preferred stock in the 

hands of the promoters, and where the subscribers were not them- 

selves making more than 6 per cent return on their respective invest- 
ments, p. 86. 


Payment — Collection charge — Telephones. 
10. A collection charge of 25 cents a month was allowed a tele- 
phone utility on those bills not paid on or before the 15th of the month 
in which service is rendered, p. 87. 


[October 19, 1928.] 


App.ication for increased rates; rates adjusted and schedule 
approved. 

Appearances: L. C. Loughry, Indianapolis, for petitioner; 
Brubaker & Rockhill, Warsaw, for respondents; Bowers, Feight- 
ner & Bowers, Huntington, for Old A. & M. Telephone Corpora- 
tion patrons; John F. Kelton, Town Attorney, for the town of 
North Manchester. 


Harmon, Commissioner: On the 22nd day of May, 1928, 
petitioner filed its petition herein, in which, among other things, 
it sought to have the Public Service Commission of Indiana, 
after conducting a hearing and investigation, to fix new rates 
to be charged by the various exchanges owned by said company, 
and also asking that it be permitted to abandon and discontinue 
its exchanges at Luther, Burket, and Etna Green, and connect 
the several subscribers thereon to other exchanges adjacent 
thereto. 

A hearing was had on said original petition on July 10, 1928, 
at which the petitioner offered evidence to substantiate its case 
in chief. Before proceeding with said hearing, Cause No. 9115 
was consolidated with this case by agreement of the parties. 
[See P.U.R.1928C, 305]. At the close of the hearing certain 
remonstrators asked that further hearing of the cause be’ con- 
tinued until such time as said objectors would have the oppor- 
tunity to examine certain appraisals, audits; and other exhibits 


which had been offered in evidence by the petitioner. | This 
P.U.R.1929A. 
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motion was sustained by the hearing Commission and the cause 
was continued indefinitely. 

On the 19th day of June, 1928, petitioner filed an amended 
petition herein, which amended petition, omitting caption and 
signatures is in words and figures following, to-wit: 

“Northern Indiana Telephone Company, petitioner herein, 
represents and shows as follows: 

“That it is a corporation organized under the laws of the state 
of Indiana and is a public utility within the purview of the 
Shively-Spencer Utility Commission Act. 

“That it owns and operates a telephone system in northern 
Indiana with exchanges at North Manchester, Akron, Sidney, 
Bourbon, Atwood, Millwood, Etna Green, Claypool, Silver Lake, 
Burket, Mentone, Bippus, and Luther, Indiana, serving approxi- 
mately fifty-two hundred subscribers. 

“That in the efficient and economical operation of said tele- 
phone system your petitioner proposes to discontinue and 
abandon the operation of its Luther exchange and to connect 
the subscribers thereon to its Bippus exchange; that the elimina- 
tion of said exchange will result in some economies of operation 
and will afford the subscribers to said Bippus exchange a wider 
and superior telephone service. 

“That heretofore the engineering department of the Public 
Service Commission of Indiana, as of March 1, 1928, appraised 
the properties of your petitioner and found the cost of repro- 
duction new to be $679,655 and the cost of reproduction new 
depreciated to be $506,597. 

“That present exchange rates for service furnished by your 
petitioner are insufficient, inadequate, discriminatory, and too 
low to enable your petitioner to earn a fair return upon the fair 
value of its property dedicated to public use and to provide for 
depreciation of plant and equipment. 

“That attached hereto and marked Exhibit “A” are the present 
net rates for service at each of the exchanges owned and operated 
by your petitioner. 

“Wherefore, Northern Indiana Telephone Company, your pe- 


titioner herein, respectfully prays that the Public Service Com- 
P.U.R.1929A. 
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mission of Indiana, after such hearing and investigation as it 
may deem necessary, authorize and direct your petitioner to 
charge and collect rates at its various exchanges that will enable 
petitioner to earn a fair return upon the fair value of its prop- 
erty dedicated to public use and to provide for depreciation of 
plant and equipment; and that it also authorize your petitioner 
to abandon and discontinue its exchange at Luther and connect 
the subscribers thereon to other exchanges adjacent thereto, and 
for such other relief as may be proper in the premises.” 

On this amended petition, which according to the view of 
the Commission, superseded the original petition, further hear- 
ing was had in the city of North Manchester, Indiana, on; the 
4th day of September, 1928. At that time the hearing in the 
cause was finished so far as the taking of oral testimony was con- 
cerned, it being the understanding, however, that certain other 
documentary evidence might be submitted to the hearing Com- 
missioner covering certain phases not included in the hearing 
on September 4, 1928, . 

For the purpose of understanding conditions better, it seems 
to be appropriate to give a history of the evidence which led.to 
the formation of the present Northern Indiana Telephone, Com- 
pany. This company was formed by the combination; of four 
Indiana Telephone corporations, namely, the Bippus Teiephone 
Company, The Farmers Co-Operative Telephone Company, the 
Home Mutual Telephone Company of Stony Point, and the A. 
& M, Telephone Company: A prior history of these several 
companies is of interest and as shown by the several books and 
records of the companies, is as follows: 


“A. & M. Telephone Company. 

The A. & M. Telephone Company is the outgrowth of the'con- 
solidation of the following companies: Akron Telephone Com- 
pany; Eel River Telephone Company; Disko & Laketon Tele- 
phone Company; North Manchester Telephone Company. 

The total amount invested in fixed capital shown by their 
annual report as of January 1, 1926, was $290,164.97 and the 
capital stock outstanding on said date was $225,000, par value 


$100 a share. The new company had 2,569 subscribers. 
P.U.R.1929A. 
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The total amount of: fixed capital of the four companies that 
eonsolidated to form the A. & M. Telephone Company on De- 
eember 31, 1925, was as follows: 


Akron Telephone Company $46,231.76 
Eel River Telephone Company 158,592.56 
Disko & Laketon Telephone Company 

North Manchester Telephone Company 


The fixed capital as shown by the annual report filed March 
28, 1927, was, as follows, January 1, 1926: 


Akron Telephone Company $74,962.00 
Eel River Telephone Company (Sidney) 31,372.00 
Disko & Laketon Telephone Company 31,949.00 
North Manchester Exchange 151,881.97 


$290,164.97 


Farmers Co-Operative Telephone Company. 

This company purchased the Peoples Mutual Telephone Com- 
pany on October 1, 1920, and the amount of capital stock out- 
standing December 31, 1927, was $20,412.50, par value $25 
a share. The total amount invested in plant and equipment as 
of that date was $73,179.64. Said company had 1,169 stations 
December 31, 1927. 

Bippus Telephone Company. 

The Bippus Telephone Company was incorporated May 2, 
1906, December 31, 1927, the capital stock outstanding was 
$12,450 and the total amount invested in plant and equipment 
was $18,210. Said company had 515 subscribers at the close 
of business December 31, 1927. Par value per share is not 
shown in their report. 

Home Mutual Telephone Company of Stony Point. ; 

The Home Mutual Telephone Company of Stony Point was 
incorporated in 1903 and December 31, 1927, the total amount 
of capital stock outstanding was $55,400, par value $10 a share. 
The total amount invested in plant and equipment as of De- 
cember 31, 1927, was $54,440.98. Said company had 1,212 
subscribers December 31, 1927. 


Akron Telephone Company. 
The Akron Telephone Company was incorporated July 7, 


1902, and December 31, 1925, had capital stock outstanding 
P.U.R.1929A. 
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$34,620, and the amount invested in plant and equipment at 
the time was $46,231.76, Said company had 665 subscribers 
at the close of business December 31, 1925. Par value per share 
is now shown in their report. 


Eel River Telephone Company (Sidney and North Manchester 
Exchanges). 

The Eel River Telephone Company was ineorporated in 1901 
and the capital stock outstanding December 31, 1925 was 
$100,203.33, par value $100 a share. The amount invested in 
plant and equipment as of December 31, 1925, was $158,592.56. 
Said company had 1,241 subscribers as of December 31, 1925. 
This company operated exchanges at North Manchester and 
Sidney. 

The Disko & Laketon Telephone Company. 

The Disko & Laketon Telephone Company was incorporated 
November 29, 1904, and December 31, 1925, the capital stock 
outstanding was $12,000. The amount invested in plant and 
equipment as of December 31, 1925, was $22,752. Said com- 
pany had 242 subscribers on said date. Par value per share not 
shown in their report. 


North Manchester Telephone Company. 

The North Manchester Telephone Company was incorporated 
February 14, 1895, and: December 31, 1925; the capital stock 
outstanding was $5,000, and the total amount invested in plant 
and equipment was $19,007.97. The number of subscribers on 
said date was 529. Par value per share not shown in their 
report. 


Northern Indiana Telephone Company. 

The Northern Indiana Telephone Company was incorporated 
April 1, 1928, and the total amount of fixed capital by their 
records as of that date was $673,856.41. 

The book value of the companies that were taken over by the 
Northern Indiana Telephone Company is, as follows: 


Bippus Telephone Company $18,210.0€ 
Farmers Co-operative Telephone Company 73,179.64 
Home Mutual Telephone Company of Stony Point 54,440.98 
A. & M. Telephone Company $290,164.97 


Total fixed capital $435,995.59 
P.U.R.1929A. 
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The amount $435,995.59 does not represent the true book 
value as some of the companies had previously increased their 
valuation by appraisal.” 

It is significant in starting on the determination of the ques- 
tions involved in the present proceeding to say that no one of 
the said companies had anything like an accurate set of books, 
and the book values shown in the above statement are in prac- 
tically every case either built up from appraisals made by the 
Commission or from outside sources, or by estimates of the 
owners. This is especially important when the question of de- 
preciation is considered. 


Rate Base. 

In attempting to arrive at a fair rate base under the decisions, 
it is imperative that certain things be considered, namely, taxable 
value, the purchase price of the property when acquired by the 
present owners, appraisals tendered in evidence, and certain 
other facts which have been received in evidence. These will 
be taken up in their order. 


Taxable Value. 

[1, 2] At the time of the inquiry certain exhibits were offered 
in evidence showing the present taxable property of the prop- 
erties on which a rate base is sought to be fixed. According to 
the evidence submitted by remonstrators and which was not con- 
troverted, the value fixed by the state tax board and by the several 
local taxing units for all of the properties was $253,796. This 
figure was reduced to its present amount at the suggestion of the 
petitioner in 1928. 

It seems to be the accepted practice, although values are based 
on income, to value similar properties for purposes of taxation 
at about 80 per cent of their true value. Therefore, in the case 
under consideration, the actual value based upon the taxable 
value, using this method as a criterion, would be $317,245. 


Purchase Price. 

These properties, according to the evidence of W. W. Thomas, 
president of the Northern Indiana Telephone Company, were 
acquired at the following times and for the following sums, 
to-wit : 

P.U.R.1929A, 
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The Farmers Co-Operative Telephone Company, purchased 
March, 1928, $80,000; The Home Mutual Telephone Company 
of Stony Point, acquired eight months before the hearing, which 
would be January, 1928, $80,000; Bippus and Luther Telephone 
Companies, acquired November, 1927, $15,000; The A. & M. 
Telephone Company, purchased, April, 1927, $250,000; making 
a total purchase price, according to Mr. Thomas, of $425,000. 
Mr. Thomas, in connection with his testimony, made the state- 
ment that there were no securities outstanding and that none 
of the companies had any bonded indebtedness. It is interest- 
ing in considering Mr. Thomas’ evidence to note the fact that 
he stated the purchase price of the Farmers Co-Operative Tele- 
phone Company was either $52 or $50 a share, just which he 
did not remember. The interesting feature is that this company 
had outstanding 816 shares, which, if bought at $52 per share, 
would result in a purchase price of $42,432. Just where the 
discrepancy is, was not disclosed. 


Commission’s Appraisal. 

There were offered in evidence certain appraisals of the prop- 
erty made by the engineering department of the Public Service 
Commission, as of date of March 1, 1928, which show the fol- 
lowing present value depreciated as of that date, to-wit: 

A. & M. Telephone Company $243,752.00 
Bippus & Luther Telephone Company 34,379.00 


Home Mutual Telephone Company of Stony Point 104,062.00 
Farmers Co-operative Telephone Company 124,404.00 


orie foetal Gh nccne cee $506,597.00 


These appraisals did not contain any estimate of going value, 
but in each was included the item of 15 per cent for construc- 
tion overhead. 


Petitioner’s Appraisal. 

The petitioner offered in evidence two sets of appraisals, both 
made by W. E. Roby, of Zionsville, Indiana. The first, as of 
date, January 1, 1928, were as follows: 


The A. & M. Telephone Company $304,956.00 
Bippus & Luther Telephone Company 43,653.00 
The Home Mutual a Company 125,998.00 
Farmers Co-operative Telephone Company 147,625.00 
P.U.R.1929A. 6 
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These appraisals contained the following estimates for going 
value, namely: 


The A. & M. Telephone Company : $34,819.00 
Bippus & Luther Telephone Company 5,606.00 
The Home Mutual Telephone Company 14,512.00 
Farmers Co-operative Telephone Company 17,377.00 


or a total for going value of $73,314.00 


Petitioner also submitted in evidence an appraisal of all of 
the properties made by Mr. Roby, showing the present value 
depreciated as of date of May 1, 1928, not including going value, 
of $564,340. 

In passing it might be worth while to say that the depreciable 
property figured by the petitioner was based not on book value, 
but on values which had been set up from appraisals made or 
from estimates. 


What the Records Show Generally About Value, 


Taxable value .........cccceeccoes ens vewe Ye of6mp 9000 gjecebees $317,245.00 
Purchase price 425,000.00 
Commission’s appraisal, May Ist, 1928, not including going value 506,597.00 


622,232.00 
564,340.00 


Roby appraisal, January 1, 1928, including $72,314 for going 


The Commission is of the opinion that in arriving at a fair 
rate base, it is necessary to take into consideration all of the 
items of evidence above set forth, together with others. In pass- 
ing it desires to say that these properties were nearly all bought 
within the past year. As a matter of common knowledge specu- 
lation in telephone properties in Indiana has been rife, and these 
properties were sold voluntarily by the then owners. In the case 
under consideration the purchasers would say, undoubtedly, that 
they obtained a good bargain, while the sellers who have been in 
control of the property for many years, undoubtedly felt when 
selling, that they were getting at least a fair price for their 
properties. 


Past History as Showtng Satisfactory Rate of Return. 
[3] Two of the former owners of the Bippus and Luther Tele- 
phone Companies, namely, Mr. Adam Schinkle, and Mr. Zent, 


testified that for many years they paid at least 8 per cent to the 
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stockholders of the Luther and Bippus Companies and. in. 1922, 
they paid.16 per cent. They testified that from the earnings 
they had built up their plant and that they had done this on the 
rates which \.-re in effect at the time of sale to the present 
owners. There was similar testimony as applied to some of the 
other exchanges. <A very significant bit of evidence was intro- 
duced by the remonstrators, which was identified as respondents 
Exhibit “A,” being an advertisement dated April 1, 1928, ad- 
vertising the sale of the 6-per cent cumulative preferred stock 
of the Northern Indiana Telephone Company, a part of which 
reads as follows: 


“Earnings. 

Net earnings, before depreciation, but after all operating ex- 
penses, maintenance, and local taxes, subject to elimination of 
nonrecurring salaries and expenses, for the years 1926 and 1927, 
have been at the rate of $47,721 annually as certified by Herd- 
rich and Boggs, certified public accountants. Earnings avail- 
able for dividends on this stock have been at the rate of more 
than.three times the requirements. They have been derived from 
rates which have been in effect since 1920, and which are below 
prevailing average rates in operation on similar properties to- 
day.” 

It was admitted by petitioner during the hearing that this 
advertisement was issued with its approval. 

An examination of the audit shows that the nonrecurring 
salaries and expenses for the year 1927 were less than $1,000. 
In this connection, also, the capitalization set up showed that 
the company was seeking to sell first mortgage 6 per cent bonds, 
totaling $300,000; 6 per cent preferred stock $150,000; and 
common stock $150,000—or a total capitalization of $600,000. 


The earnings, according to the exhibit referred ta, without 
any change, would be sufficient to pay the operating expenses, 
maintenance, and local taxes and dividends at 6 per cent on both 
the mortgage bonds and the preferred stock. This capitaliza- 
tion is based apparently on a value of $600,000 which the Com- 


mission authorized for the purpose of selling securities, but which 
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was determined on the express understanding that it should not 
be used for rate-making purposes, and which the Commission 
at this time feels is too high to be regarded as a proper rate base. 
Surely if the above quoted statement was true for the purpose 
of selling securities to the people of Indiana generally, it is 
equally true now when the company is seeking to establish a 
rate base. 


Going Value. 

Going concern value is variously defined, but the definition 
most often used is that intangible value which attaches as the 
value of a created income over the bare-bones of the physical 
property. 

[4] It seems to be apparent that the cost of establishing a 
business and creating an established income would be more in a 
large city than in a small town. All of the towns served by the 
Northern Indiana Telephone property are small. The city of 
North Manchester is the largest in the group. In 1920 the 
population of North Manchester was given as 2,711 people; it 
probably now has a population of 3,000. The other towns range 
from hamlets to towns of 1,000 or 1,500 people. To say that an 
arbitrary figure of 10 per cent for going value in towns of this 
size is a correct one, when the same figure is used generally by 
engineers in towns and cities much larger is, in the opinion of 
this Commission, not a fair statement. Possibly 6 per cent would 
be sufficient to establish each connection which this utility has 
in each of its towns. The telephone user in the small plant, 
in a vast majority of cases, seeks his own connection and inci- 
dentally pays for the, privilege of making it. The Commission 
is of the opinion that the going value as testified to in this cause 
is entirely too high. 


Deprectation. 

[5, 6] Depreciation should be based on the installation cost 
only of the depreciable property. In the case under considera- 
tion it is admitted that some of the component towns of this 
utility had no satisfactory set of books. Most of them set up 


their book values from appraisals either made by the Public 
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Service Commission or by their own selected -appraisers. To 
allow these appraisals to dominate the rate of depreciation is 
manifestly unlawful. It is well to remember that these plants 
were nezrly all co-operative plants. This being true, the fairest 
method possible seems to be to take annual reports. which. were 
made by, the several utilities to the Public Service Commission 
immediately prior to the acquisition by the petitioning company 
and use the figures set forth in said reports of the several prop- 
erties as the criterion. In this case that is what has been done. 
Deducting from this figure the property, which is clearly not 
depreciable, the figure of $379,723.76 has been obtained. 


Working Capital. 

[7, 8] The term “working capital” means “The amount of 
cash necessary for the safe and convenient transaction of a busi- 
ness having regard to the owners obligations, ordinary outstand- 
ings, both payable and receivable; the ordinary condition of his 
stock or supplies on hand; the natural risk of his business and the 
condition of his credit.” In the case under consideration, so far 
as the record discloses, collections are good and the credit nec- 
essary to be extended could not exceed one month. The credit 
of the company is good and certainly one month’s business would 
be sufficient under ordinary circumstances to take care of the 
ordinary transaction of the business. Therefore, an amount 
equal to one-twelfth (1/12) of the operating expenses of the 
company should be used by the Commission as a sufficient work- 
ing capital. 


Present Fair Value. 

Taking into consideration the various items of the evidence 
referred to herein, the Commission is of the opinion that the 
present fair value of the property, including going concern value 
and working capital is $492,857. 

The Northern Indiana Telephone Company has 5,244 sub- 
scribers. The above valuation of $492,857 would make a per- 
station value of almost ninety-four dollars; which is surely all 
that a property such as the one under discussion is worth. 


In figuring the requirements for this property it must always 
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be borne in mind that securities have been previously authorized 
to be sold or exchanged as follows: 6 per cent bonds—$300,000 
at 95 per cent of par; Preferred stock 6 per cent—$150,000. at 
90 per cent of par; common stock $150,000 at 90 per cent of 
par; making a total capitalization of $600,000; which if sold 
under the order of April 14, 1928, would have produced 
$555,000. 

[9] There would be a discount of $45,000. Their set up in 
evidence herein shows an amor-ized discount of $15,000. This 
seems to point unerringly to the conclusion that only the notes, 
secured by bonds as collateral, $300,000 in amount, have been 
sold, leaving the preferred and common stock still in the hands of 
the promoters. In other words, according to their evidence, they 
paid $425,000 for this property, issued securities which under 
the Commission’s order should have brought $555,000 if sold, 
paid all of the purchase price with the issue and retained the 
neat sum of $130,000 on which they seek a return as part of 
their investment. 

If the hearing Commissioner could, he would suggest a dis- 
missal of this petition, without granting an increase, but this 
cannot be done under the law. He does recommend, that the 
rate of return should not. be more than 6 per cent. These peti- 
tioners have no real money of their own in this property. This 
is a country phone system with a large part of its patrons made 
up from the farming class... While not in the record, the Com- 
mission knows that farmers, as a rule, are not making 6 per cent 
return on their depreciated farm values. In many instances the 
merchants and shop keepers in the small towns of Indiana are 
just one jump ahead of the bankruptcy courts. These owners, 
when they bought these properties, within the past vear and a 
half, knew what conditions were or should have known of them. 
They certainly ought not object to a rate of return which is 
higher than’ that prevailing in the community in which they 
operate. 

Figured as above, the requirements of this organization are as 


follows: 
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Requirements. 
Operating Expenses without Depreciation $65,916.88 
Rent deductions 
Amortization of rate case expense over 4 year period: 
Commission’s audit $242.97 
Accounting 100.00 
Engineering expense 200.00 
Attorney fees 500.00 


One-fourth of $1,042.97 260.74 


5 per cent depreciation on depreciable property © ($379,723.76) 18,986.18 
6 per cent return on $492,857.00 29,571.42 


Total Requirements; 2 5)6j. 6k 06 56564 Syjenin owl crere old ys $115,230.94 
Revenues. 
Exchange service $103,810.20 
Toll 11,493.84 
Non-operating 79.61 
Miscellaneous 1,026.24 116,409.89 





Exceeds requirements $1,178.95 
Tax valuation, 1927 $262,078.00 
Tax valuations, 1928 253,796.00 


Decrease in valuation $8,282.00 


To produce these requirements, the company should be permitted 
to charge the following net rates: [Schedule omitted. | 

[10] All of the above rates under the head “Net Monthly 
Rates” shall be regarded as net rates for service. To these may 
be added a collection charge of 25 cents per month on those bills 
only which are not paid on or before the 15th of the month in 
which such service is rendered. Those rates-may be designated 
as “Gross Rates.” 

As hereinabove referred to, Causes No. 9379 and No. 9115 
were consolidated by agreement of parties. No evidence was 
offered either by the petitioners or by the company in support of 
or against, the issues set forth in Cause, No. 9115. Therefore, the 
Commission ‘takes it for granted that the finding and decree of 
the Public Service Commission of Indiana approved January 
13, 1928, in Cause No. 9115, P.U.R.1928C, 305 “In the Matter 
of the, Petition of the A. & M. Telephone Company of North 
Manchester, To. Eliminate Free Service to Connecting Ex- 
changes Adjacent to North Manchester, Indiana,” is satisfactory 
to all parties concerned, and for the purpose of this ‘proceeding, 
that finding will be enlarged to include each and all of the ex- 


changes making up the property of the Northern Indiana -Tel- 
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ephone Company, and from and after the promulgation of this 
order, said Northern Indiana Telephone Company is. hereby 
authorized and empowered to discontinue all free toll service 
between the component exchanges comprising said company, and 
shall be and are hereby directed to establish a toll rate of 5 cents 
for three minutes talk and 2 cents for each additional minute in 
excess of three minutes or, at the option of subscriber, a charge of 
$1 per month shall be made for such service instead of the 5 
cents per call rate, said rates to be effective in both directions 
from and between each and all of said exchanges, 


Singleton, McCardle, McIntosh, Commissioners, concur. 


LOUISIANA PUBLIC SERVICE COMMISSION. 


RE SHREVEPORT RAILWAYS COMPANY. 
[No. 934, Order No. 535.] 


Rates — Street railways — Children’s fares. 

1. The Commission in general rate proceedings refused to consid- 

er any increase in an existing special fare for school children, p. 90. 
Ikates — Usefulness — Evidence of value of service. 

2. The fact that previous rate increases had not served to in- 
crease the rate of return of a traction company to any appreciable ex- 
tent, was regarded as conclusive evidence that any further drastic ad- 
vance in car fares would not increase the earnings in sufficient amount 
to offset the decreased patronage resulting from such action, p. 92. 

Valuation — Book value — Street railway. 

3. It was believed that the valuation of a street railway company 
for rate-making purposes should not be any greater than the actual 
money cost of the property, as shown by the books of the company at 
the time of the hearing, p. 92. 

Valuation — Going value — Street railway. 

4. An allowance of $75,000 was made for going value of a street 

railway property otherwise having a rate base of $1,798,295.77, p. 92. 
Return — Value of service — Street railway. 

5. Fares of a street railway obviously earning a very low rate 
of return were adjusted in an attempt to permit the maximum amount 
of return consistent with the minimum amount ‘of reduced patronage, 
p- 93. 

P.U.R.1929A. 
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Rates — Street railway — Value of service. 

6. A straight cash fare of 10 cents proposed by a street railway 
company for the occasional rider was thought to exceed the value of 
the service in view of the average length of haul and other factors, 
thereby driving away such patronage and leaving the whole burden 
upon the regular users unable to avail themselves of other transporta- 
tion, p. 93. 

Rates — Street railways — Occasional riders. 

7. The man or woman who uses street car service daily is entitled 

to a lower per ride charge than the occasional rider, p. 94. 
Return — Street railways. 

8. Rates of a street railway were calculated to yield a return 
slightly in excess of 7 per cent on every dollar invested in the com- 
pany where abundant money could be borrowed for 6 and 6.5 per cent, 
and where the company’s bond issues were on a 5-per cent basis, p. 95. 


[October 19, 1928.] 


AppicaTion of a street railway company for increased fares; 
rates adjusted. 


By the Commission: This application was filed with the 
Commission on February 25, 1928. It involves increases in the 
street car fares in the city of Shreveport. The current rate of 


fare is 7 cents, with a ticket system for school children on a basis 
of 34 cents per ride. In lieu of the current scale the company 
proposes a composite straight fare and combination basis. This 
proposal is: a maximum straight cash fare of 10 cents; a week- 
ly permit system under which the car rider will pay the com- 
pany 45 cents for a document styled a weekly permit, and which 
permit will authorize the holder thereof, during the current week, 
to avail himself of the company’s service at 5 cents per trip; 
three tickets for 25 cents, and a rate of 4 cents for school chil- 
dren. 

Almost immediately following the filing of the application, 
the then member of the Commission from the district in which 
Shreveport is situated retired from the Commission. Believing 
that the matter was one of much importance to the people of 
Shreveport the Commission was disinclined to take action on the 
application until such time as this vacancy might be filled. No 
action was taken in this respect, however, for several months fol- 
lowing the creation of the vacancy, and, in the meantime, the 
company applied to the United States District Court for the 
P.U.R.1929A, 





90 LOUISIANA PUBLIC SERVICE COMMISSION. 


Eastern District of Louisiana for a preliminary: injunction: re+ 
straining and prohibiting the Commission from interfering with 
it in the collection of the rates and. charges,as set forth in, the 
application. Accordingly, though still loath to act in the absence 
of representation on the Commission from the district most in- 
terested, the Commission set the matter for hearing, and such 
hearings were held. in Shreveport on July 16 and August 6, 
1928. A rather voluminous record has been assembled and the 
matter is now before us for disposition. 

[1] In order that further discussion may be obviated on that 
section of the application looking to an inerease in the rate of 
fare for school children from 3} to 4 cents, we will say at this 
time that no increase in this rate of fare will be authorized. 

At the close of the hearing it was announced that ten days, 
following the filing of the transcript, would be allowed for the 
filing of briefs, and which the Commission desired to be filed, 
but both the applicant and the protestant. city authorities of 
Shreveport, subsequent: to the filing of the transcript, advised 
the Commission that they desired to submit the case on the 
record, and, therefore, would not file briefs, 

It is regrettable that the Commission is so completely. without 
funds that, in a matter of such grave importance as this, it has 
not the means to provide itself with an independent engineering 
appraisal and valuation of the properties of the applicant, but 
this is the situation, nevertheless. We are, therefore, left with 
no alternative but to accept the facts and figures as testified to by 
the witnesses for the applicant and the protestant city author- 
ities. 

The evidence submitted at the hearing in this case by the 
Shreveport Railways Company, hereafter sometimes referred to 
as the applicant, and the city authorities of Shreveport, hereafter 
sometimes referred to as protestants, varied as to the proper rate 
base to be used in determining the question of proper and rea- 
sonable street car fares in the city of Shreveport. These vari- 
ances arose because the applicant company had not, for the pur- 
poses of this case, made an engineering valuation study of its 
properties as of the date of the inquiry, but relied, rather, upon 


an old valuation in which cost figures as of January 1, 1922, 
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were used plus additions and betterments to date, less accrued 
depreciation and property retirements, to date of hearing. 

It may properly be stated here that the city’s own witness ad- 
mitted that, based on his own. depreciated and readjusted basis, 
the company was not and is not, at this time earning the fair rate 
of return fixed by the courts at not,less than 6 per cent but, on 
the contrary, was only earning 4.06 per cent. 

Neither this witness nor the representatives of the city con- 
tended that the applicant was not entitled to a fair and reasonable 
return on its investment, nor did they take the position that a 
4.06 per cent return was fair and reasonable, and the city pro- 
duced no testimony to justify a continuance of the present scale 
of car fares in Shreveport. 

The mayor, the city attorney, and the Commissioner of Public 
Utilities of Shreveport, appearing for, the city, offered the testi- 
mony of Mr, H. M. Snyder, a certified public accountant, who 
testified to a valuation as taken from the books of the company, 
and representing substantially the book value of the property as 
admitted by the company, less the sum of $440,000 appreciated 
value written, into the accounts of the applicant in 1914, when 
the present owners of the applicant company reorganized the 
then Shreveport Traction Company under the new corporate 
name of Shreveport Railways Company. The books of the 
Shreveport Traction Company were closed on June 30, 1914, 
and the books of its successor, the Shreveport Railways Company, 
were opened on July 1, 1914, and on the books of the new com- 
pany assets were shown of $440,000 in excess of the assets of its 
predecessor company the day before. 

The book value of the property as shown in Kihneman’s Ex- 
hibits B and E is $2,224,307, in which figure is included, how- 
ever, this appreciated value of $440,000 above referred to. 
Deducting this arbitrary appreciation we find the true book 
value of the company’s properties, as testified to by its witnesses, 
to be approximately the same figure arrived at and testified to by 
the accountant witness for the city of Shreveport, which is 
$1,798,295.77. The valuation figures, on this basis, therefore, of 
both the city and the company are in substantial accord with the 


testimony of witness Foster, who testifies as to the price at which 
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he attempted to dispose of the properties in question to the Insull 
interests, who now operate the gas and electric utilities of Shreve- 
port. This witness testified that he had made efforts at various 
times to dispose of these properties at a price which would yield 
the stockholders approximately $1,200,000 on their stockhold- 
ings, the purchasers to assume the payment of all bonded and 
other indebtedness. 

It is a matter of common knowledge throughout the country 
that the street railway business has been for some years past, and 
is at this time, for various causes, undergoing a process of re- 
adjustment. It is also universally admitted that rate increases 
are not the panacea for all of the ills from which that industry 
is now suffering. 

[2] In the instant case the record discloses that the various 
increases in rates of fare granted the company in recent years, 
both by this Commission and by the courts, have not served to 
increase the rate of return, to any appreciable extent, earned by 
the company on its property devoted to the public service. We 
regard this as conclusive evidence of the fact that it is very prob- 
able that any drastic advance in car fares in Shreveport will not 
increase the earnings of the company in sufficient amount to 
offset the decreased patronage estimated by all parties at interest 
to result from such burdensome and marked fare increases as 
here applied for. 

If there was any sound reason for inflating the value of these 
properties in an amount approximating $440,000 in 1914, at the 
time of the dissolution of the Shreveport Traction Company and 
the formation of the present corporation, the same logic, working 
it in the reverse direction, that justified this inflation then be- 
cause the property at that time had a greater value for street 
railway operating purposes than its actual cost, the same logic, 
justifies, in our opinion, an equal deflation at this time, for this 
company is not enjoying, relatively, now, the same patronage 
which it was receiving ten or fifteen years ago. 

[3, 4] We believe that the value of the Shreveport Railways 
Company’s properties should at this time be considered in the 
light of its use and value as a street railway operation now, 


and that, under present conditiotis, its valuation for rate-making 
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purposes should not be any greater than the actual.money cost of 
the property as shown by the books of the company at the time 
of hearing. Therefore, we cannot agree with the company’s 
contention that it should be awarded any greater value than the 
book value, deflated as above set forth, plus an allowance of 
$75,000 for going concern value, in determining the rate of fare 
to be charged in the future. While the company has not asked 
in its application that any allowance be made for going concern 
value, we think it not improper, in view of its well ordered 
transportation plant, that going concern value be allowed. . In 
a previous proceeding on the docket of this Commission, the then 
Chairman Long found proper and recommended that an allow- 
ance of $100,000 for going concern value be made. We believe 
that the general conditions facing the street car industry at this 
time hereafter referred to justify a deflation in this element of 
value. Accordingly, an allowance of $75,000 will be made for 
this item. We, therefore, fix as the rate base proper for the 
purpose of this case the actual book value, as readjusted, $1,798,- 
295.77, plus an allowance for going concern value of $75,000 
or a total rate base of $1,873,295.77. 

[5, 6] Adverting to the question of the rate of fare, we are 
of the opinion that an 8-cents cash fare, to be paid by the oc- 
casional and casual rider generally, and a system of ticket fares 
which will provide eight tickets for 60 cents, or a per ticket cost 
of 74 cents to the frequent user of the company’s street car serv- 
ice will yield a rate of return, the present status of the industry 
being considered, and all the ill effects of too high a rate of fare 
being also considered, will yield a return that will be fair and 
reasonable and conducive to a continuance of an undiminished 
volume of patronage. The 10-cents cash fare proposed by the 
company, in our opinion, average length of haul and other fac- 
tors being considered, would in many cases exceed the value of 
the service to the user. It would not increase the earnings of 
the company, and its sole effect would be to throw upon the work- 
ing men and women of Shreveport, who use the service daily, 
and especially those unable to avail themselves of other means of 
transportation, an undue and unreasonable burden, without any 


appreciable corresponding financial advantage to the applicant. 
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[7] This Commission is of the opinion that the man or 
woman who uses a street car service daily is entitled to a lower 
per ride charge than those people who only use the service ren- 
dered by a street railway company once in a while. We think 
that the frequent and steady user, who sustains, by his daily use 
of the service, the street railways in Shreveport, is entitled in 
justice to preferential rates. And it must be remembered that 
it is his contribution to the expense of operations that makes it 
possible for the service to be there when the occasional rider de- 
sires to avail himself of it. 

In estimating its patronage for the year 1928 the company 
used an arbitrary estimate of 8,896,865 car riders, which it asks 
us to accept as the basis for estimating the operating income to be 
expected for the purposes of this case. The city contends that we 
should use an estimate made by its accountant Snyder of 9,600,- 
000 passengers, which is approximately the actual number of pas- 
sengers handled by the company in the last calendar year of its 
operations, 1927. At this point it is pertinent, we think, to 
direct attention to the fact that there has been a steady increase 
in the number of passengers handled since 1925, notwithstanding 
that there were slight increases in the rates of fare charged dur- 
ing the period showing this increase in passengers handled. The 
company bases its arbitrary 1928 estimate on an anticipated 
substantial decrease in the volume of traffic handled to result 
from the granting of the 10-cent fare scale application. This, 
we understand, to amount to an admission by the company of the 
contention of protestants that any great increase in rates of fare 
will result in such reductions in patronage as would tend to re- 
duce at the same time the revenues to be derived from the traffic 
handled, and this admission convinces us of the wisdom of re- 
jecting the 3-cent maximum fare increase asked for by the ap- 
plicant. 

The estimate of the number of passengers to be handled, as 
made by the witness Snyder has, at least, the virtue of past 
history as its basis, and we consider his estimate of 9,600,000 
passengers for 1928 to be the fairer. It will, accordingly, be 
used at arriving at the estimated operating income of the appli- 


cant for this case. 
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As to the number of 8-cent passengers and, the number’ to be 
handled under the scale of 8 tickets for 60 cents, estimated to 
be handled under this order, we have considered the percentage 
relationships shown on the testimony, relative to the number 
handled on a similarly graduated scale from April, 1925, through 
May, 1926, the most recent period of operations of this company 
on a varying rate of fare. We consider those actual figures as 
entitled to greater weight than the admittedly purely arbitrary 
guesses made by witness Kihneman. His estimate, as is shown 
by the record, was not even based on figures obtained in other 
cities using the scales here suggested, or scales similar thereto. 
For the purpose of this order, therefore, it will be assumed that 
the percentage of 8 cents cash fare riders will be 58 per cent of 
the total, and the eight-for-60 cents ticket passengers will be 
42 per cent of the total. 

[8] Using these percentages, with reference to the estimate 
of annual passengers to be hauled of 9,600,000 adult riders, the 
8 cents cash fare and 8 tickets for 60 cents scale will yield a 
gross operating income of $747,840. Accepting the company’s 
estimate of annual operating expenses, $619,387, the rates fixed 
in this order will yield a net operating income of $128,453, or | 
slightly in excess of 7 per cent rate of return on every dollar 
ever invested in the property of this company by the stockholders 
or from the proceeds of bond issues and all other loans. 

This is, in our opinion, a fair rate of return for the Shreveport 
Railways Company, the testimony of every witness for the com- 
pany and the city showing conclusively that abundant money can 
be had in Shreveport for between 6 per cent and 6.5 per cent. 
The company’s bond issue, according to the testimony of its wit- 
nesses, is on a 5-per cent basis, and its otherwise borrowed money 


is being obtained for 6 per cent. 
P.U.R.1929A, 
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CHICAGO MOTOR COACH COMPANY. 
[No. 18661.] 


Commissions — Powers over transportation utility — Automobiles. 

1. A Commission is given broad powers under the act creating it 
to require transportation utilities to provide needed accommodations 
for the public and to afford relief from inadequate public utility serv- 
ice, and it is, therefore, authorized to deal with any transportation 
emergency affecting any section of a city and requiring any particular 
form of transportation, p. 98. 

Monopoly and competition — Commission powers — Transportation 
company. 

2. The Commission has the power to require a motor coach com- 
pany to extend its service into a newly developed residential section 
having great need of transportation facilities, where an order requir- 
ing the street railway company to extend its regular service into such 
territory would be unreasonable and unenforceable, p. 99. 

Service — Extensions — Willingness of public utility to serve. 

3. The Commission in solving a transportation problem can con- 
sider only its right to require additional service available without re- 
gard to the willingness of the company to render the service, p. 100. 

Discrimination — Duty of the Commission — Transportation service. 

4. No Commission can justify giving service to a particular group, 
such as residents in a section not served by a street railway, which 
results in a deprivation of adequate service to a larger group, such as 
residents in older sections having traction service, especially when the 
particular group can have transportation such as independent coach 
service to meet its reasonable needs without burdening the larger group, 
although at a slightly different fare, p. 100. 

Monopoly and competition — Reduced fare — Transportation com- 
pany. 

5. The question of fares is always important, but in considera- 
tion of the whole subject of transportation it cannot be the sole ques- 
tion, p. 100. 

Commissions — Requirements of oath of office — Idle gestures. 

6. The Commission is bound by its oath to follow the law and 
must, therefore, abstain from idle gestures and futile orders plainly 
reversible upon appeal, p. 101. 


[October 2, 1928.] 


AppricatTion of a motor coach company to extend service into 


a new section ; granted. 
P.U.R.1929A. 
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By the Commission: From time to time there have been 
pending before this Commission proceedings involving the ques- 
tion of additional transportation on the northwest side of the 
city of Chicago. A large amount of evidence has been heard by 
the Commission in such proceedings and in recent months the 
demand for the inauguration of such service has become increas- 
ingly intense. To date there has been no controversy in any 
of these proceedings over the necessity for such additional trans- 
portation in this section of Chicago, but on the contrary the evi- 
dence has revealed and independent investigation has convinced 
this Commission that a very urgent need for additional trans- 
portation facilities exists in this section, especially in the out- 
lying neighborhoods. 

The controversy in the proceedings referred to centered about 
the question of whether this admitted necessity should be sup- 
plied by an extension of .the motor coach service rendered by 
Chicago Moter Coach Company in the city of Chicago or wheth- 
er it should be made by the operation of so-called “feeder” busses 
operated by Chicago Railways Company, one of the companies 
constituting the Chicago Surface Lines which operate the’ street 
railway system in the city of Chicago. 

There is now pending before this Commission in Case No. 
12513 supplemental, an application by Chicago Motor Coach 
Company to extend its present motor coach service upon a num- 
ber of thoroughfares in this northwest side. The companies com- 
prising Chicago Surface Lines are a party to this proceeding 
as respondents, and in an answer filed therein have offered to 
operate “feeder” busses on substantially the same thoroughfares 
as those proposed by Chicago Motor Coach Company. 

In an order entered by this Commission on September 19, 
1928, in Case No. 17741, P.U.R.1928E, 685, this Commission 
dealt with the subject of the operation of “feeder” busses as 
auxiliary to and in connection with the present street railway 
system of Chicago, Until this Commission is convinced in a 
proper proceeding that it erred in entering such order the mat- 
ters decided therein must be considered as settled. 


As we have heretofore pointed out, hearings in Case No. 
P.U.R.1929A. T 
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12513 (anno.) P.U.R.1923E, 422, 521, have been held for a 
number of months before this Commission, and due to the very 
rature of the case there is no prospect of it being concluded for 
sometime to come in spite of the fact that the Commission has 
used all reasonable efforts to expedite such hearings. 

At a recent hearing in Case No, 12513, counsel for Chicago 
Surface Lines stated that it would be a long time before the 
hearings could be concluded, and such seems to be the unavoid- 
able fact. A large number of witnesses, residents of the north- 
west side of Chicago, have appeared before this Commission at 
these hearings and testified to the extreme congestion now pre- 
vailing on the street railway lines in the northwest side of the 
city during the so-called “rush hours.” 

In view of the evident emergency presented by this serious 
lack of transportation facilities, this Commission has undertak- 
en an investigation of the situation and has given a thorough 
consideration to the evidence produced before it, not only in 
Case No. 12513 supplemental, but also in Case No. 17741, 
supra. This investigation by the Commission and its consid- 
eration of the evidence produced in such cases, all of which in- 
volved the transportation needs of the northwest side of Chicago, 
have firmly convinced this Commission that a real emergency 
exists in this section of Chicago and that the need for addi- 
tional transportation facilities therein is so urgent that it is 
imperative that some relief be afforded at once. The exigen- 
cies of the situation demand that immediate steps be taken to 
afford the residents of this district a measure of relief without 
waiting for the conclusion of the hearings in Case No. 12513. 

[1] The Commission is given broad powers under the act 
creating it to require public utilities to provide needed accom- 
modations for the public and to afford relief from inadequate 
public utility service. 

Section 8 of the Illinois Commerce Commission Law vests 
this Commission with general supervision of all public utilities 
as defined by the act, and empowers it to adopt reasonable and 
proper rules and regulations relative to the exercise of its pow- 
ers. Section 50 authorizes the Commission, after hearing either 


upon its own motion or upon complaint, to order additions or 
P.U.R.1929A, 
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extensions to existing public utility operations when the same 
ought reasonably to be made. Section 65 provides that “nothing 
in this act shall be taken to limit or restriet the power of the 
Commission, summarily, of its own motion, with or without - 
notice, to conduct any investigations or inquiries authorized by 
this act, in such manner and by such means as it may deem 
proper, and to take such action as it may deem necessary in 
connection therewith.” The Illinois Commerce Commission 
Law confers ample authority upon this Commission to deal with 
the present emergency and to afford prompt relief to the ‘resi- 
dents of the northwest side of Chicago. Aside from the investi- 
gation made by this Commission and the evidence already pro- 
duced before this Commission, it is a matter of common knowl- 
edge, which this Commission cannot reasonably ignore, that 
there has been a growing and insistent demand on the part of 
the residents of this section of Chicago for relief from the se- 
rious lack of transportation from which this district suffers. 

The season of the year when local transportation is most 
needed in the northwest side of Chicago is rapidly approaching. 
The hardships occasioned by the long walks required to reach 
existing transportation, which in many instances, the evidence 
shows, are through open country, across which the wind sweeps 
with unabated force, and where in many instances there are 
no sidewalks, are greatly intensified by the inclement weather 
of the fall and winter season. Relief is needed at once to 
remedy such a condition. 

The thoroughfares covered by this order are logical exten- 
sions to existing lines of the Chicago Motor Coach Company, 
and in Case No. 12513 supplemental this company offered proof 
of its readiness, ability, and willingness to inaugurate such motor 
coach service by extending its existing system. 

[2] In Case No. 12513, the Chicago Railways Company filed 
an answer that under certain conditions it was prepared to 
serve the territory covered by this order with so-called “feeder” 
bus service. There has been no disposition shown on the part 
of the Chicago Railways Company to extend its regular street 
railway service into this territory. Under existing conditions 


the company should not be expected to spend large sums of mon- 
P.U.R.1929A, 
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ey to meet the immediate necessities of this district by street 


railway extensions. 

This Commission is familiar with the fact thatthe traction 
question in Chicago is in an unsettled condition and that it will 
take many months before any concrete plan can be put into ef- 
fect. Any action by this Commission seeking to require Chicago 
Railways Company to extend its street railway tracks into the 
territory involved in this order so as to meet the pressing de- 
mands of the people concerned, could not be made effectual un- 
der existing conditions. Aside from the time required in con- 
struction, it would be an unreasonable and arbitrary act to or- 
der the Chicago Railways Company to extend its street. railway 
lines to meet the pressing needs. The courts have held that 
this Commission cannot enforce an arbitrary and unreasonable 
order... Therefore, we desire to. meet the pressing needs of trans- 
portation on the northwest side in the only manner we can con- 
ceive which will be approved by the courts. We are in the 
position where we can require the Chicago Motor Coach Com- 
pany to extend its service and cannot require the Chicago Rail- 
ways Company to extend its street railway service. 

[3] In this order we cannot deal alone with the willingness 
of a public utility company to perform a service. We can con- 
sider only our right to require the additional service available 
without regard to the willingness of the company to render the 
service, Any interested individual or corporation could de- 
feat our desire to give the northwest side additional transporta- 
tion unless we proceed in a legal and reasonable manner. 

[4, 5] One of the principal factors involved in Case No. 
12513 is the question of fares. This Commission stands for a 
policy which results in the lowest fare consistent with the law, 
the rights of interested parties and adequate transportation for 
the public. No particular district in a community is entitled 
to an advantage which results in a disadvantage to a larger group 
of the public. If this Commission acted contrary to this prin- 
ciple, its action would be set aside by the courts. We are con- 
cerned about giving transportation service where it is needed, 
and do not want to proceed in a manner which promotes litiga- 


tion instead of transportation. The policy of Utility Commis- 
P.U.R.1929A. 
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sioners throughout the country is to weigh the necessity of the 
public against those of individual groups and determine the 
question of service according to the greater needs. No Public 
Utility Commission can justify giving service to a particular 
group which results in a deprivation of adequate service to a 


larger group, especially when the particular group can have 
transportation to meet its reasonable needs without burdening 
the larger group. This Commission is seeking to give motor 
coach transportation to people who need and want it, without 
placing a burden upon the larger number of people who must 
rely upon existing street railway transportation facilities. The 
question of fares is always important, but in a consideration 
of the whole subject of service cannot be the sole question. In 
Case No. 12513 the question of fares will be given its relative 
value. In this order the Commission cannot go into the de- 
tails of fact which results in the conclusion reaehed, but from 
experience and investigation and the facts before it cannot avoid 
the conclusions arrived at and still hope to have its orders sus- 
tained in the courts. 

[6] Every act of this Commission is subject to review by the 
courts. It would be futile for us to act contrary to law. An 
idle gesture which would not result in advantage to the public 
could not justify an act of this Commission nor would it give 
the district involved motor coach transportation. Under our 
oath we must follow the law. It cannot otherwise be moved to 
a conclusion contrary to law even though some persons who have 
not its ‘responsibility would wish it. No good could result. 

After carefully considering the evidence produced up to Sep- 
tember 28, 1928, in Case No. 12513 supplemental, and evidence 
in Case No. 17741, P.U.R.1928E, 685, relative to the transpor- 
tation needs of the district concerned, and based upon its own 
investigation of the facts involved, the Commission finds: 

1. That this Commission has jurisdiction of the subject mat- 
ter hereof, and that Chicago: Motor Coach Company is a public 
utility for the operation of motor coaches for the carriage of 
passengers in the city of Chicago, as defined in an act entitled, 


“An Act Concerning Public Utilities,” approved June 29, 1921, 
P.U.R.1929A. 
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and is subject to the jurisdiction and control of this Commis- 
sion. 

2. That the evidence produced in Case No. 12513 supple- 
mental, up to and including September 28, 1928, and in Case 
No. 17741, supra, should be considered as evidence in this case. 

3. That this Commission has investigated the transportation 
needs of the northwest side and has considered a large amount 
of evidence before it concerning the present transportation fa- 
cilities available in that portion of the city. 

4. That an emergency exists in the northwest-side of Chicago 
because of the inadequacy of present transportation facilities 
which is of such urgency as to necessitate immediate relief and 
which warrants this Commission in summarily acting to meet 
the necessities of the residents of that district without delay. 

5. That public convenience and necessity require that Route 
44 now operated by Chicago Motor Coach Company from Mon- 
roe and State streets to Diversey Parkway; thence along Diver- 
sey Parkway, Logan Boulevard and Wrightwood avenue to 
Crawford avenue, should be extended forthwith along Crawford 
avenue from Wrightwood avenue to Diversey avenue; along 
Diversey avenue from Crawford avenue to Narragansett avenue, 
with a connecting line on Laramie avenue between Diversey 
avenue and Belmont avenue, and on Belmont avenue between 
Laramie avenue and Narragansett avenue. 

6. That public convenience and necessity require that Route 
45 now operated by Chicago Motor Coach Company on Austin 
Boulevard from Roosevelt Road to North avenue, should be ex- 
tended forthwith west on North avenue to Narragansett avenue; 
north on Narragansett avenue to Irving Park Boulevard; west 
on Irving Park Boulevard to Harlem avenue. 

7. That public convenience and necessity require a motor bus 
operation forthwith by Chicago Motor Coach Company on Cen- 
tral avenue between Lexington Street and Lawrence avenue; on 
Lawrence avenue between Central avenue and Milwaukee ave- 
nue; on Milwaukee avenue between Lawrence avenue and Hig- 
gins Road, and on Long avenue between Milwaukee avenue and 
Lawrence avenue, to be operated in connection with and in ex- 


tension of the existing motor bus operations of said company 
P.U.R.1929A. 
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on Addison street, Washington Boulevard and Jackson Boule- 
vard. 

8. That public convenience and necessity require that Route 
31 now operated by the Chicago Motor Coach Company on Wash- 
ington Boulevard from Michigan avenue to Austin Boulevard, 
should be extended forthwith along Laramie avenue form Wash- 
ington Boulevard to Bloomingdale avenue; thence east to Le- 
claire avenue; north on Leclaire avenue to Grand avenue; west 
on Grand avenue to Laramie avenue; north on Laramie avenue 
to Agatite avenue, to Milwaukee avenue, to Grimm avenue, to 
Ainslie street, to Laramie avenue, to Elston avenue. 

9. That public convenience and necessity require that Route 
32 now operated by the Chicago Motor Coach Company along 
Sacramento Boulevard from Jackson Boulevard to Franklin 
Boulevard, and along Franklin Boulevard from Sacramento 
Boulevard to Central Park avenue, should be extended forthwith 
north on Central Park avenue to Wilson avenue; east on Wil- 
son avenue to Kimball avenue, and north on Kimball avenue to 
Peterson avenue. 

10. That public convenience and necessity require that Route 
27 now operated by the Chicago Motor Coach Company from 
State and Quincy streets along State street to Jackson Boule- 
vard; west on Jackson Boulevard to Independence Boulevard ; 
south on Independence Boulevard to Independence Square (14th 
street and Hamlin avenue), should be extended forthwith south 
on Hamlin avenue from 14th street to 31st street. 

11. That public convenience and necessity require that Route 
36 now operated by the Chicago Motor Coach Company from 
State and Quincy streets along State street to Jackson Boule- 
vard; west on Jackson Boulevard to Ashland Boulevard; south 
on Ashland Boulevard to Roosevelt Road; west on Roosevelt 
Road to Ogden Boulevard ; southwest on Ogden Boulevard to and 
through Douglas Park to Douglas Bouleyard; west on Douglas 
Boulevard to Independence Square (14th street), should be ex- 
tended forthwith west on 14th street from Independence Square 
to Kilbourne avenue. 

12. That in operating the extension of its Route 44, herein- 


before provided for, Chicago Motor Coach Company should not 
P.U.R.1929A. 
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stop eastbound for the purpose of receiving passengers on Diver- 
sey avenue between Laramie avenue and nvr avenue, nor 
should Chicago Motor Coach Company in operating said route 
westbound, stop between said points for the purpose of discharg- 
ing passengers, nor for receiving passengers whose destination 
is east of Laramie avenue. 

13. That Chicago Motor Coach Company should file forth- 
with, schedules of rates and service with this Commission with 
respect to the motor bus extensions and connections set out in 
the foregoing findings. 

14. That the extensions and connecting lines hereinabove pro- 
vided for should be operated by Chicago Motor Coach Company 
in connection with and under the same regulations of fare and 
service as are applicable to its existing motor coach system in 
the city of Chicago. 





PENNSYLVANIA PUBLIC SERVICE COMMISSION, 


JOHN WARREN 
v 


READING SUBURBAN WATER COMPANY. 
[Complaint Docket No. 7765.] 


Service — Duty to serve — Water. 

A water company was held not to be justified in requiring pro- 
spective patrons to contribute towards the cost of an extension 70 feet 
in length where several abutting properties were potential sources of 
new business. 

[October 2, 1928.] 


CompLaint of prospective water consumer against refusal of 
water company to extend service ; service directed to be extended. 


By the Commission: By this proceeding the complainant 
seeks an extension of the water mains of the Reading Suburban 
Water Company, respondent, in the village of North Rosedale, 
Muhlenberg township, Berks county. North Rosedale lies within 
the charter territory of respondent and is located about four 


miles north of Reading, along the Kutztown pike. It is one of 
P-U.R.1929A. 
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many suburban residential developments extending from Reading 


in this direction. 

Complainant desires service to eight new houses owned by 
him which are without water supply. Respondent has refused to 
extend service to complainant’s properties unless the cost of*the 
extension, including house connections and meters, estimated by 
respondent at $1200, and by the Commission at not in excess of 
$900, is in part financed by complainant. 

Four of the properties are located on Mont Clare street and 
are completed, the remaining four are on Margaret street and 
are nearing completion. Three of the completed properties are 
occupied. Complainant has agreements for sale of seven of the 
properties, conditioned upon a water supply being made avail- 
able. 

The nearest point of connection to the company’s water mains 
for an extension to render the service is about one hundred and 
fifty feet west of the intersection of Market and Mont Clare 
streets. Approximately one hundred and sixty-five feet of exten- 
sion of main east of the intersection will be necessary to serve the 
houses located on Margaret street, and 235 feet of main will be 
required to serve the. houses,on Mont Clare street. The. total 
extension to be made requires 560 feet of main and the usual 
house service facilities. The new mains would pass twenty-three 
lots other than those occupied by the eight new houses. 

From all the evidence the Commission is of the opinion that 
it is not unreasonable to require the respondent to render the 
service here sought, and that the company was not justified in 
requiring the complainant to contribute towards the cost of the 
extension. It appears that in order to render the service an 
average of only 70 feet of extension of main per consumer will 
be necessary, which if not unusual. The territory served by the 
respondent company is entirely of a suburban character. There 
is the additional fact that there are several abutting properties 
which are potential sources of new business. 

An order will issue requiring respondent to extend service to 
the properties of the complainant within thirty days from the 
date when formal application is made to the company for service 


to each of the eight. houses, 
P.U.R.1929A. 
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MISSOURI SUPREME COURT, 


STATE EX REL. BUCHANAN COUNTY POWER 
TRANSMISSION COMPANY 


v. 


SAM A. BAKER et al. 
[No. 28672.] 
(— Mo. —, 9 S. W. (2d) 589). 


Public utilities — Determination of status — Charter or franchise 
authority. 

1. Charter or franchise authority of a corporation to serve the 
public, while a factor to be considered in deciding the public utility 
status of the company, is not determinative of the question, p. 110. 

Public utilities — Determination of status — Right of eminent do- 
main, 

2. The right of a company to exercise the power of eminent do- 
main, while a factor to be considered in deciding public utility status 
of the corporation, is not determinative of the question, p. 110. 

Commissions — Power over private property. 

3. The Public Service Commission has no authority over proper- 
ty devoted to private use, p. 113. 

Public utilities — Power company with single customer. 

4. A power transmission company restricted by charter to electric 
energy for private use, and purchasing the same for a sale to a single 
customer, was held not to be a public utility where such customer was 
not a public utility itself and was not using the power for a public 
service, p. 113. f 

Constitutional law — Interference with local taxation. 

5. A statute giving the State Tax Commission power to make an 
original assessment on electric transmission lines, was held to be con- 
stitutional as conferring on the Commission such power only over pub- 
lie utilities, in view of a state constitutional provision authorizing 
local authorities to tax purely local property devoted to private use, 
p- 115. 


[October 2, 1928.] 


En bane. Crrtiorarti by the state of Missouri to the use of 
a power transmission company against the members of the State 
Board of Equalization; judgment on motion in favor of relator 
granted, and order of the state tax authorities quashed 

Appearances: Charles H. Mayer, Roscoe P. Conkling, and 


Floyd M. Sprague, all of St. Joseph, for relator; North T. Gen- 
P.U.R.1929A. 
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try, Attorney General, and Smith B. Atwood, Assistant Attorney 
General, for respondents. 


Gantt, J.: Relator fairly states the case as follows: 

“This is an original certiorari proceeding, in which relator. 
Buchanan County Power Transmission Company, seeks to quash 
the orders, judgments, records, and proceedings of the State Tax 
Commission and the State Board of Equalization pertaining to 
relator’s assessment for taxation purposes for the year 1927, on 
the ground that they are ‘unauthorized, unjust, illegal, and void, 
and without authority and beyond the jurisdiction’ of respond- 
ents. 

“Relator’s petition alleged that it was a Delaware corporation 
duly licensed to do business in the state of Missouri, and that it 
was engaged in the business of buying, transmitting, and selling 
electric energy, but not in such manner as to engage in the public 
utility business; that it owned and operated an electric trans- 
mission line located upon its privately owned right of way ex- 
tending from East Atchison, Buchanan county, Missouri, to 
South St. Joseph, Buchanan county, Missouri; that it purchased 
electric energy delivered to it at East Atchison, Buchanan county, 
Missouri, from the Kansas Public Service Company, and that it 
sold said electric energy so purchased to only one customer, the 
St. Joseph Railway, Light, Heat & Power Company, which elec- 
tric energy it delivered to the last-named company near the south- 
ern limits of the city of St. Joseph, Missouri; that relator had no 
other customer, had never had any other customer, refused to 
take any other customer, and had never sold said electrie energy 
to any other corporation, partnership, or person ; that it had not 
devoted its property to any public use in any manner whatever ; 
that it had never asserted the power of eminent domain, and had 
never sought any franchise of any kind or character from any 
state, or any subdivision thereof, or from any municipality ; that 
its property consisted of a high-tension electric transmission line, 
including poles, wires, cross-arms, appurtenances, and appliances 
thereto belonging, which was located upon its privately owned 
right of way; that it had no other property, and that it had no 


property in the state of Missouri, except in Buchanan county, 
¥.U.R.1929A. 
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Missouri; that the respondents, who were members of and, com- 
posed the State Tax Commission and the State Board of Equal- 
- ization, attempted to and did assess, value, and equalize for taxa- 
tion purposes the relator’s property ; that the respondents’ action 
in that respect was illegal, null, and void; that relator was not 
a public utility, and that the respondents had no jurisdiction or 
authority of original assessment, save and except as to public 
utilities ; that the assessor of Buchanan county had made a valid 
and legal assessment of relator’s property for taxation purposes ; 
that relator was without other remedy, stating the reasons there- 
for. , 

“The writ of certiorari was issued by the court as prayed. 

“Respondents filed a return to the writ of certiorari. admitting 
certain formal averments of relator’s petition and admitting that 
the respondents, who were members of and composed the State 
Tax Commission, proceeded to and did assess and value for 
taxation purposes relator’s property, and that the respondents, 
who were members of and composed the State Board of Equaliza- 
tion, proceeded to adjust and equalize the valuation of relator’s 
transmission line, and approved and adopted the assessment 
thereof as fixed by the State Tax Commission, and that the then 
secretary of the State Tax Commission certified to Buchanan 
county, Missouri, the assessment of said property as so assessed 
and valued. In their said return, the respondents also denied 
the allegations of relator’s petition to the effect that there was 
no authority under the Laws of Missouri for the procedure 
adopted and followed by respondents in making said assessment 
and equalizing the same, and denied that in making said assess- 
ment and equalizing the same the respondents disregarded the 
laws of Missouri, but averred that the respondents, who were 
members of and composed the State Tax Commission, acted’ with- 
in their proper jurisdiction and authority in assessing relator’s 
property for taxation purposes in the manner therein set forth, 
and that the respondents, who were members of and composed 
the State Board of Equalization, acted within their proper juris- 
diction and authority in adjusting and equalizing the value there- 
of in the manner therein set forth. 

“Respondents further averred that the records so entered by 
P.U.R.1929A. 
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the respondent boards, respectively, were lawful, binding, and 
valid as to the relator. Attached to the return were full and 
complete copies of the findings and orders, entries, and minutes 
of said State Tax Commission and said State Board of Equaliza- - 
tion relevant to the assessment and valuation for taxation pur- 
poses of relator’s property. 

“The facts are set forth in an agreed stipulation of facts filed 
in this court. The stipulation is brief, and, for the convenience 
of the court, we herein set it out in full, except for the caption 
and signatures, which are omitted. 

“Tt is hereby stipulated and agreed by and between the parties 
hereto that the following may be taken and considered by the 
court as undisputed facts in this cause, as follows: 

“¢(1) That relator is a corporation organized and existing 
under the laws of the state of Delaware, with its principal office 
in the city of Dover, state of Delaware; that it is duly licensed 
to do business in the state of Missouri, and has complied with all 
the laws of the state of Missouri with reference to the right of 
foreign corporations to engage in busitiess in the state of Mis- 
souri, and maintains its principal office, for the transaction of its 
business in Missouri, at 802 Corby Building, St. Joseph, Mis- 
souri; that Exhibit A, attached to relator’s petition, is a true and 
correct copy of the certificate and license issued to relator by the 
secretary of state of the state of Missouri. , 

““(2) That relator is engaged in the business of buying, 
transmitting, and selling electric energy, and that it owns and 
operates an electric transmission line located upon its privately 
owned right of way extending from East Atchison, Buchanan 
county, Missouri, to South St. Joseph, Buchanan county, Mis- 
souri. 

“<«(3) That it purchases electric energy, delivered to it at East 
Atchison, Buchanan county, Missouri, from the Kansas Public 
Service Company, and that it sells said electric energy ‘so pur- 
chased to only one customer, the St. Joseph Railway, Light, Heat 
& Power Company; and that it delivers said electric energy so 
purchased and transmitted to’ the last-named company near ‘to 
and outside of the southern city limits of St. Joseph, Missouri. 

“*¢(4) That relator has no other customer; and does not hold 
P.U.R.1929A. 
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itself out as seeking or desiring other customers, for the sale of 
its electric energy, and does not otherwise sell or dispose of the 
same to any other corporation, partnership, or person; that, on 
the contrary, relator has refused to furnish the public, or any 
other user of electricity, except the one customer above named, 
and has disclaimed any right or authority to serve the public 
generally. 

“«(5) That relator has never asserted the power or right of 
eminent domain, and has never sought or obtained any franchise 
in the nature of a contract to serve the public from any state or 
municipality. 

“*(6) That the relator’s property consists of a certain high- 
tension electric transmission line, poles, wires, cross-arms, trans- 
formers, appurtenances, and appliances thereto belonging, and 
that it owns no other property; that all of its said property in 
Missouri is located in Buchanan county, Missouri. 

“*(7) That the assessor of Buchanan county, Missouri, has 
assessed the property of relator for taxes in the same manner as 
other property of said county, not under the jurisdiction of the 
State Tax Commission for assessment.’ 

“The certificate and license issued to relator by the secretary 
of state, which was attached to relator’s petition, and admitted in 
the foregoing stipulation of facts to be a true and correct copy, 
authorizes the relator to engage ‘in the business of to buy, man- 
ufacture, transmit, and sell electric energy, and to do all things 
convenient, incident, or necessary for such purposes, but not in 
such manner as to engage in the public service.’ 

“After the filing of the aforesaid stipulation as to the facts, 
relator filed its motion for judgment on the pleadings and the 
agreed statement of facts.” 

Relator’s electric transmission line is subject to taxation. The 
qjuestion for solution is the location of the authority to assess said 
property. Respondents contend it is lodged with the Tax Com- 
mission, and relator contends it is lodged with the county asses- 
sor. If it is a public utility, the Tax Commission has authority 
to assess it. If it is not a public utility, we are to determine with 
whom the authority is lodged. 


[1, 2] I. First, we will determine if relator’s electric trans- 
P.U.R.1929A, 
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mission line is a public utility, In this connection relator directs 
attention to the facts that its charter limits its activities to elec- 
tric energy for private use, that it has no franchise, and that it 
has never exercised the right of eminent domain. Charter au- 
thority to serve the public, a franchise, and the right of eminent 
domain, if possessed, are to be considered in determining if a 
corporation is a public utility. However, the absence of charter 
authority to serve the public is not determinative of the question. 
In State ex rel. Danciger & Co. v. Public Service Commission, 
275 Mo. 483, 493, P.U.R.1919A, 353, 359, 205 S. W. 36, 39, 
18 A.L.R. 754, we said: 

“In determining whether a corporation is or is not a public 
utility, the important thing is, not what its charter says it may 
do, but what it actually does.. Terminal Taxicab Co. v. Kutz, 
241 U. S. 252, 60 L. ed. 984, P.U.R.1916D, 972, 36 Sup. Ct. 
Rep. 583, Ann. Cas. 1916D, 765.” 

Also, the absence of a franchise, or the absence of the exercise 
of the right of eminent domain, are not determinative of the 
question. Munn v. Illinois, 94 U. S. 113, 24 L, ed. 77; Vol. 1, 
Guiding Principles of Public Service Regulation, pp. 20 to 30. 
The statutes involved are as follows: 

“Section 10425, R. S. 1919. The jurisdiction, supervision, 
powers and duties of the Public Service Commission herein cre- 
ated and established shall extend under this chapter: 

“5. To the manufacture, sale, or distribution of . . . elec- 
tricity for light, heat, and power, within the state, and to persons 
or corporations owning, leasing, operating, or controlling the 
same; andto . . . electric plants, and to persons or corpora- 
tions owning, leasing, operating, or controlling the same. 

“9. To all public utility corporations and persons whatsoever 
subject to the provisions of this chapter as herein defined. And 
to such other and further extent, and to all such other and ad- 
ditional matters and things, and in such further respects as may 
herein appear, either expressly or impliedly.” 

“Section 10411, R. 8.1919: . . 

“12. The term ‘electric plant,’ when used in this chapter, 
includes all real estate, fixtures and personal property operated, 
controlled, owned, used, or to be used for or in connection with 
P.U.R.1929A. 
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or to facilitate the generation, transmission, distribution, sale, 
or furnishing of electricity for light, heat or power; and any 
conduits, ducts, or other devices, materials, apparatus, or prop- 
erty for containing, holding, or carrying conductors used or to 
be used for the transmission of electricity for light, heat, or 
power. 

“13. The term ‘electrical corporation,’ when used in this chap- 
ter, includes every corporation, company, association, joint stock 
company, or association, partnership and person, their lessees, 
trustees, or receivers appointed by any court whatsoever (other 
than a railroad or street railroad corporation generating elec- 
tricity solely for railroad or street railroad purposes or for the 
use of its tenants and not for sale to others) owning, operating, 
controlling, or managing any electric plant except where elec- 
tricity is generated or distributed by the producer solely on or 
through private property for railroad or street railroad purposes 
or for its own use or the use of its tenants and not for sale to 
—..-." 

“25. The term ‘public utility,’ when used in this chapter, in- 
cludes every common carrier, pipe line corporation, gas corpora- 
tion, electrical corporation, telephone corporation, telegraph cor- 
poration, water corporation and heat or refrigerating corporation, 
as these terms are defined in this section, and each thereof is 
hereby declared to be a public utility and to be subject to the 
jurisdiction, control, and regulation of the Commission and to 
the provisions of this chapter.” 

Subdivisions 12 and 13 of § 10411 were under consideration 
in the case of State ex rel. Danciger & Co. v. Public Service 
Commission, 275 Mo. 483, 494, P.U.R.1919A, 353, 360, 205 
S. W. 36, 40, 18 A.L.R. 754, where we said: 

“For the operation of the electric plant must of necessity be 
for a public use, and, therefore, be coupled with public interest; 
otherwise the Commission can have no authority whatever over 
it. The electric plant must, in short, be devoted to a public use 
before it is subject to public regulation. Munn v. Illinois, 94 U. 
S. 113, 24 L. ed. 77. Since the sole right of regulation depends 
upon the public interest, the subdivisions quoted above, and which 


define an electric plant and an electric corporation, mean the 
P.U.R.1929A. 
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same, whether the idea of a public use is expressly written therein 
or not; it is, nevertheless, of necessity connoted and to be 
understood therein. We are not to be understood as saying that 
an electric plant constructed solely for private use could not, by 
professing public service, become by such profession and by the 
furnishing of general public service, a public utility.” 

[3] Thus it appears that under the above statutes the Public 
Service Commission has no authority over property devoted to 
private use. However, respondent says: 

“We are unwilling to concede relator’s contention that it is not 
a public utility. While it does not serve the public individually, 
it is certainly an important link in the distribution of electric 
energy to the people of St.. Joseph, Mo. It purchases its electric 
energy from a publie utility and sells the same through a public 
utility.” 

[4] The trouble with this suggestion is that there is no evi- 
dence in the record tending to show that the St. Joseph Railway, 
Light, Heat & Power Company is a public utility within the 
meaning of the statute. And, even if it is, the electric energy 
purchased by it from relator may, for aught that appears, be used 
solely for railroad or street railway purposes. If the record dis- 
closed that the St. Joseph Railway, Light, Heat & Power Com- 
pany sells and distributes, as a public utility, the electric energy 
it purchases from relator, and that relator is “an important link” 
in such sale and distribution, we would have a different question 
for solution. But the mere purchase, transmission, and sale of 
electric energy, a commercial product, without more, contains no 
implication of public service. On the showing made, it must be 
held that relator is not a public utility. 

II. Respondents contend that’ the Tax Commission has the 
power of original assessment over the property of relator even 
though it is not a public utility. The statutes involved are as 
follows : . 

“Section 12847, R. S. 1919. 

“6. The Commission shall have the exclusive power of original 
assessment Of railroads, railroad cars, rolling stock, street rail- 
roads, bridges, telegraph, telephone, express companies, and other 


similar public utility corporations, companies and firms now pos- 
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sessed and exercised by the State Board of Equalization. Said 
Commission shall also have all powers of original assessment of 
real and personal property now possessed by any assessing officer, 
subject only to the rights given by the Constitution to the State 
Board of Equalization.” 

Section 13056, R. S. 1919, as amended by the Laws of Mis- 
souri, 1923, p. 372: 

“All bridges over streams dividing this state from any other 
state owned, controlled, managed or leased by any person, cor- 
poration, railroad company or joint stock company, and all 
bridges across or over navigable streams within this state, where 
the charge is made for crossing the same, which are now con- 
structed, which are in the course of construction, or which shall 
hereafter be constructed, and all property, real and personal, 
including the franchises owned by telegraph, telephone, electric 
power and light companies, electric transmission lines, oil pipe 
lines, and express companies, shall be subject to taxation for 
state, county, municipal, and other local purposes to the same 
extent as the property of private persons. And taxes levied 
thereon shall be levied and collected in the manner as is now or 
may hereafter be provided by law for the taxation of railroad 
property in this state, and county courts, and the county and 
State Boards of Equalization are hereby required to perform the 
same duties and are given the same powers in assessing, equaliz- 
ing, and adjusting the taxes on the property set forth in this 
section as the said courts and Boards of Equalization have or 
may hereafter be empowered with in assessing, equalizing, and 
adjusting the taxes on railroad property; and the president or 
other chief officer of any such bridge, telegraph, telephone, elec- 
tric power and light companies, electric transmission lines, oil 
pipe lines, or express company, or the owner of any such toll 
bridge, is hereby required to render statements of the property 
of such bridge, telegraph, telephone, electric power and light 
companies, electric transmission lines, oil pipe lines, or express 
companies in like manner as the president, or other chief officer 
of the railroad company is now or may hereafter be required to 


render for the taxation of railroad property.” 
P.U.R.1929A. 
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The italicized words were inserted in the section by the Legis- 
lature in 1923. 

Relator contends subdivision 6 is the sole power and authority 
of original assessment possessed by the Tax Commission, and 
that § 13056, as amended by the Laws of 1923, confers no power 
or authority on the Tax Commission to assess property but only 
provides a method of levying and assessing taxes. 

Respondents contend that the expression “now possessed and 
exercised by the state board of equalization” in subdivision 6 
limits the authority of original assessment conferred on the Tax 
Commission to authority then possessed by the State Board of 
Equalization.. However, they insist that the power to originally 
assess relator’s property is conferred on the Tax Commission 
by § 13056. That section provides that taxes levied on electric 
transmission lines “shall be levied and collected in the manner 
as is now or may hereafter be provided by law for the taxation 
of railroad property.” 

[5] We think the word “manner,” as used in said section, 
covers not only the method of assessment of electric transmission 
lines, but also locates the authority to make the assessment with 
the Tax Commission. State ex rel. Union Electric Light & P. 
Co. v. Gehner, 315 Mo. 666, 286 S. W. 117, 119; State ex rel. 
Union Electric Light & P. Co. v. Baker, 316 Mo. 853, 293 S. W. 
399, 402. The power of original assessment over purely local 
property is fixed by § 10, article 10, of the Constitution, in the 
following words: 

“The General Assembly shall not impose taxes upon counties, 
cities, towns or other municipal corporations or upon the inhab- 
itants or property thereof, for county, city, town, or other mu- 
nicipal purposes, but may, by general laws, vest in the corporate 
authorities thereof the power to assess and collect taxes for such 
purposes,” 

Thus it appears that local property must be assessed by 
local authorities. If, therefore, the legislature intended by 
the amendment of 1923 to § 13056 to confer upon the Tax Com- 
mission the power of original assessment over local property 
devoted to private use, then said amendment is violative of this 


section of the Constitution. Laclede Land & Improv. Co. v. State 
P.U.R.1929A. 
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Tax Commission, 295 Mo. 298, 305, 243 S. W. 887. However, 
if the legislature only intended to confer on the Tax Commission 
the power of original assessment over public utility electric trans- 
mission lines, then said amendment is a valid law. We will not 
assume that the legislature undertook the enactment of an un- 
constitutional law. Rather, we hold that by the amendment the 
. legislature intended to confer upon the Tax Commission the 
power of original assessment over only public utilities. 

It follows that relator’s motion for judgment on the pleadings 
and the agreed facts is sustained, and all of the acts, orders, 
judgments, and proceedings of respondents as members of the 
Tax Commission and the State Board of Equalization of Mis- 
souri with reference to the attempted assessment and valuation 
of relator’s electric transmission line are quashed. 


Walker, Ragland, and White, JJ., concur; Blair, J., concurs 
in result; Atwood, J., dubitante; Gentry, J., not sitting. 





CALIFORNIA RAILROAD COMMISSION. 


SOUTHERN PACIFIC COMPANY et al. 


Vv. 
SAN FRANCISCO-SACRAMENTO RAILROAD COM- 
PANY. 
[Decision No. 20283, Case No. 2526.] 


Monopoly and competition — Electric railway extensions. 

A railroad corporation operating trains by electricity need not ob- 
tain a certificate for extension into contiguous territory not thereto- 
fore served by a public utility of like character and will not, upon the 
complaint of steam’ carriers, be ordered to desist from constructing 
such extension because of a statute providing that an electric railway 
should be required to obtain a certificate before constructing an exten- 
sion into contiguous territory served by a “public utility of like char- 
acter.” 

[October 1, 1928.] 


Compxiatnt of a steam railroad asking that an electric rail- 
road be ordered to desist from constructing a proposed extension 


in certain competitive territory ; dismissed. 
P.U.R.1929A. 
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Appearances: E. J. Foulds and H, W. Hobbs, for Southern 
Pacific Company, complainant; E. W. Camp and Platt Kent for 
the Atchison, Topeka & Santa Fe Railway Company, complain- 
ant; C. W. Dooling, for Defendant. 


By the Commission: Southern Pacific Company, a corpora- 
tion, and the Atchison, Topeka & Santa Fe Railway Company, 
a corporation, by their complaint filed herein und- April 
4, 1928, complain of defendant, San Francisco-Sacram.., Rail- 
road Company, a corporation, alleging: 

1. That defendant, a railroad corporation whose railroad is op- 
erated primarily by electric energy, said railroad extending from 
Oakland to Sacramento with a branch extending from the north 
into the city of Pittsburg, California, threatens to construct an 
extension of its line or system from the present terminus to the 
southerly corporate limits of the city of Pittsburg and for a 
considerable distance beyond or south of the city limits of said 
city of Pittsburg; that said territory south of the city limits 
is already adequately served with the same character of serv- 
ice as that which defendant proposes to install and operate, 
the present service to said territory being rendered by com- 
plainants as common carriers, the freight service in said terri- 
tory being handled under and by virtue of a certain agreement 
entered into by complainants, dated June 1, 1909, relating to 
industry tracks between Martinez and Antioch. Under said 
agreement the switching of cars of both complainant carriers 
to and from the industries in said territory is handled by com- 
plainant the Atchison, Topeka & Santa Fe Railway Company 
for account of both complainants, and by reason thereof the 
industries in said territory have the service of both complain- 
ants, said service being of like character as that which defendant 
proposes to render. 

2. That the proposed extension of defendant’s line would con- 
stitute an unnecessary duplication of complainants’ facilities 
and there is no public or other necessity therefor; and com- 
plainants and each of them will be injuriously aifected in that 
defendant’s proposed extension will interfere with the opera- 


tion of their lines serving the industries located south of the 
P.U.R.1929A. 
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city of Pittsburg, and by diminishing complainants’ revenue 
from such service. 

3. That defendant has filed with this Commission an appli- 
cation, No. 14470, for the purpose of constructing a track at 
grade across the existing track of complainant the Atchison, 
Topeka & Santa Fe Railway Company near said city of Pitts- 
burg, and has filed an application No. 14469, whereby it seeks 
to obtain permission to construct certain grade crossings across 
streets in said city of Pittsburg, both of said applications being 
on the route of and in connection with the threatened exten- 
sion of defendant's said line as aforesaid; and that defendant 
has not obtained a certificate that the present or future public 
convenience or necessity require or will require the construc- 
tion of said extension, in accordance with § 50 (a) of the Pub- 
lic Utilities Act of the state of California. 

Complainants pray for an order of this Commission (a) de- 
termining that the proposed construction threatened by defend- 
ant is in violation of the provisions of § 50 (a) of the Public 
Utilities Act of the state of California, and that defendant be 
ordered to cease and desist from undertaking or constructing 
such extension; (b) that the Commission find that no public 
convenience or necessity will be subserved by said proposed ex- 
tension; (c) that the two applications now pending before this 
Commission be denied; and (d) that the Commission make such 
other and further orders in the matter as may be appropriate. 

Defendant duly filed its answer herein denying the material 
allegations of the complaint, and in answer to the complaint 
alleges that it is an interurban electric railroad engaged in the 
transportation of freight and passengers for hire and is not a 
street railroad; that the track which it proposes to construct 
and operate is not a street railroad track or an extension of a 
street railroad track; and both the complainants herein are 
steam railroads and the service rendered by complainants in 
the territory in which defendant proposes to construct and op- 
erate its said tracks is such as is usually furnished by steam 
railroads; that defendant has heretofore lawfully commenced 
the operation of its railroad in the city of Pittsburg, and that 


the track which it proposes to construct and operate within said 
P.U.R.1929A. 
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city of Pittsburg and in territory outside the city of Pittsburg 
whieh is contiguous to defendant’s existing railroad; and that 
the territory in which said track is to be constructed has not 
heretofore been served by a public utility of a character like 
unto that of defendant. For the foregoing reasons, defendant 
alleges that it is not required by § 50 (a) of the Public Utili- 
ties Act of the state of California, or by any other provision 
of law, to obtain from this Commission a certificate of public 
convenience and necessity for the construction and operation of 
said proposed track. 

A public hearing on this complaint was conducted by exam- 
iner Handford at San Francisco, the matter was duly submitted 
following the filing of briefs and is now ready for decision. 

George E. Murray, Santa Fe agent at Pittsburg for twelve 
years, a witness for complainants, testified regarding the physi- 
cal conditions at Pittsburg and the method in which the switch- 
ing of earload freight to industries was handled under his di- 
rection for his company and for the Southern Pacific Company, 
twelve industries being served; that two switching crews were 


now used, performing al] service required by the industries; and 
that’ any additional service required or increased volume of traf- 
fie could be cared for by the increase of switch engines and 


crews. 

B. A. Campbell, assistant superintendent of the western divi- 
sion of Southern Pacifie Company and in charge of the dis- 
trict including Pittsburg station, confirmed the testimony of 
the previous witness regarding the method of joint switching 
performed at Pittsburg. This witness was generally familiar 
with the character of freight business as handled by defendant 
and that the service offered was the same as now available for 
patrons of his company or the Atchison, Topeka & Santa Fe 
Railway, the same character and kind of freight cars being used 
and in many cases interchanged with his company. 

H. W. Klein, assistant general freight agent of Southern Pa- 
cific Company, and E. C. Pierre, chief clerk of the Traffie De- 
partment, Atchison, Topeka & Santa Fe Railway Company, 
testified that the freight facilities, tariffs, rules and regulations 


of defendant were identical with those of their respective com- 
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panies and that the same offering to the public as regards freight 
movement existed which was made by complainant companies. 
Exhibits were received, by reference to tariffs lawfully filed with 
the Commission, as illustrating the similarity of conditions, 

H. A. Mitchell, vice president and general manager of de- 
fendant San Franciseo-Sacramento, Railroad Company,  de- 
scribed the proposed track extension, same being approximately 
four thousand, eight hundred feet in length. From a map filed 
as.an exhibit attached to the answer of defendant herein it ap- 
pears that approximately three thousand, eight hundred and 
twenty-five feet of the proposed track extension would be lo- 
cated outside the city limits of the city of Pittsburg. This wit- 
ness described the service to be rendered to the industries pro- 
posed to be served by the track extension, such service being 
the handling of carload freight transported in standard railroad 
equipment. The question here to be decided is whether defend- 
ant requires a certificate of public convenience and necessity 
under the provisions of §-50 (a) of the Public Utilities Act 
authorizing the construction of the proposed extension. 

Section 50 (a) of the Public Utilities Act (Statutes 1911, 
Extra Session, Chap. 14, page 18. Re-enacted 1915, Statutes 
1915. Chapter 91, amended 1917 Statutes. Chapter 120, page 
168), provides as follows: 

“No railroad corporation whose railroad is operated prima- 
rily by electric energy, street railroad corporation, gas corpora- 
tion, electrical corporation, telegraph corporation, telephone cor- 
poration or water corporation shall henceforth begin the con- 
struction of a street railroad, or of a line, plant, or system, or 
of any extension of such street railroad or line, plant or system, 
without first having obtained from the Commission a certificate 
that the present or future public convenience and necessity re- 
quire or will require such construction; provided, that this sec- 
tion shall not be construed to require any such corporation to 
secure such certificate for an extension within any city and 
county, or city or town within which it shall have thereto- 
fore lawfully commenced operations, or for an extension into 
territory either within or without a city and county, or city 


or town, contiguous to its street railroad, or line, plant or sys- 
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tem, and not theretofore served by a publie¢ utility of like char- 
acter, or for an extension within or to territory already served 
by it, necessary in the ordinary course of its business; and pro- 
vided, further, that if any public utility, in constructing or ex- 
tending its line, plant or system, shall interfere or be about to 
interfere with the operation of the line, plant, or system of 
any other public utility, already constructed, the Commission, 
on complaint of the public utility claiming to be injuriously 
affected, may, after hearing, make such order and prescribe such 
terms and conditions for the location of the lines, plants, or 
systems affected as to it may seem just and reasonable.” 

The articles of incorporation of San Francisco-Sacramento 
Railroad Company, as filed with this Commission in Applica- 
tion No. 4555, show the company to have been incorporated 
under date January 2, 1920, The following sections of the 
erticles of incorporation set forth the objects and purposes of 
the corporation and the nature of the railroad proposed to be 
cperated : 

Second: That the objects and purposes for which this cor- 
poration is formed are to construct, purchase, lease, own, ac- 
quire, operate, and maintain railroads in the state of Califor- 
nia, and to carry passengers, personal property, express mat- 
ter, United States mail, and freight on and over said railroads, 
and to receive tolls, compensation and reward therefor; and to 
construct, own, lease, maintain, and operate such telegraph and 
telephone lines, steam boats, barges, ferry boats, wharves, piers, 
and other public utilities and. common carriers in connection 
therewith as shall be appurtenant to and convenient for the 
operation of said railroad; and also to acquire, purchase, own, 
hold, maintain, and operate by lease, consolidation or otherwise, 
railroads situated within or without, or partially within or with- 
out, the said state of California, whenever and as thereunto 
duly authorized by law, the said railroads to be so situated and 
located as to conveniently and’ appropriately become and be a 
part of the line of railroad herein described, or a branch line 
thereof, or connected with said main line, or to be a continu- 


ation of said main line. 
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To deal in, purchase, sell, acquire, hold, trade in or exchange 
shares of stocks or bonds of any other corporation. I 

To deal in, purchase, sell, acquire, hold, trade in or exchange 
shares of stock or bonds issued by itself. 

To borrow money with or without security in connection there- 
with, and to execute notes, mortgages or deeds of trust or 
pledges, or create liens covering any or all property of which 
it may be seized or possessed. 

To issue bonds, certificates of stock and certificates cover- 
ing fractions of stock, promissory notes, guarantees, warranties, 
indemnities or other instruments of any and all kinds, 

Third: That the kind of railroad to be constructed, operated 
and maintained is a commercial railroad such as is contemplated 
in Title IIT, Part IV of subdivision first of the Civil Code of 
the state of California; the said railroad is to be of standard 
gauge and is to be operated by steam and electricity, or steam 
or electricity, or such other motive power as may be allowed by 
law. 

The record herein shows the service as rendered, and pro- 
posed to be rendered, to be that of a commercial railroad in 
the handling of freight and the same character of service that 
is rendered to the public by complainants. Electricity is used 
as the motive power by defendant, whereas steam locomotives 
are used by complainants, but the actual service rendered, in 
so far as the public is concerned, is identical. 

The legislature, by its enactment of § 50 (a) of the Public 
Utilities Act has set forth the requirement that any “railroad 
corporation whose railroad is operated primarily by electric en- 
ergy” shall be required to obtain a certificate of public con- 
venience and necessity before commencing the construction or 
extension of its “line, plant or system” but not requiring such 
certificate “for an extension into territory either within or with- 
out a city and county, or city or town, contiguous to its street 
railroad, or line, plant or system, and not theretofore served 
by a public utility of like character.” 

After full consideration of the record herein we are of the 
opinion and hereby conclude that defendant herein is not re- 


quired by the provisions of the legislative enactment to secure 
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a certificate of public convenience and necessity, in that it is 
exempted from the necessity for securing said certificate by 
reason of the proposed extension into territory contiguous to 
‘its presently operated line. 


Note.—Monopoly and Competition. 


. Jurisdiction, powers, and duties of Commissions, 123. 
. Regulation by local authority, 125. 

. Consideration of competitive rates, 125. 

. Consideration of competitive service, 126. 

. Public relations, 128, 

. Competition between transportation companies, 128, 

. Competition between telephone companies, 131. 

. Restrictions, conditions, and regulations, 132. 


I. Jurisdiction, powers, and duties of Commissions. 

The Commission does not possess power to place a limitation on 
the employment of modern modes of transportation, but it may 
permit the establishment of a new utility to give service which is 
supplemental to that of an established utility, Re Nahnenkratt 
(Ariz.) Docket No. 1646—-A-—631, Decision No. 4492, June 13, 1928. 

In the granting or denying of automotive certificates consideration 


and recognition will be given only to transportation facilities and 
services of persons, organizations or companies who are common 
carriers under the California Commission’s regulation and juris- 
diction. Re United Parcel Service, Decision No. 20003, Application 
No. 13108, July 9, 1928. 

The California Commission will not extend any protection from 
competition to automotive parcel delivery service which is not under 
its jurisdiction and which obviously may at will alter its rates or 
modify and abandon its service. Ibid. 

It is the duty of the Commission, before granting additional 
certificates for motor utilities over the same route and serving sub- 
stantially the same territory as an existing operator, to find that 
the latter is not rendering reasonably adequate service and to give 
it the opportunity to do so. Re Colorado Cab Co. (Colo.) Appli- 
cation Nos. 894, 903, 917, 919, 1073, Decision No. 1810, June 7%, 
1928. 

The Colorado Commission in commenting upon the necessity for 
the regulation of competitive automobile service, stated: “The duty 
imposed upon this Commission by the legislature to find the public 
conyenience and necessity, for each motor vehicle carrier operation, 
would obviously be intolerable and indefensible had not the legisla- 


ture conferred upon the Commission the power of regulating both 
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rates and service. All regulation must be based upon reason. An 
order requiring additional service by an authorized carrier when it 
appears that he cannot render such service, except at a permanent 
net loss on his entire operation, could not be sustained. The same 
is true of a reduction of his rates. Therefore, the more carriers 
there are dividing the business between them in a certain territory, 
the less possibility there is of this Commission regulating the service 
and rates for the benefit of the public.” Re Elliott, Application 
No. 1071, Decision No. 1861; July 31, 1928. 

The Commission must consider in authorizing motor transporta- 
tion on a competitive basis with existing’ railroad service, whether 
the latter gives the same class of service sought to be rendered, wheth- 
er the Commission has power to order the railroad to render it, and, 
if public convenience and necessity demands automobiles rather 
than rail service, whether the Commission has power to order the 
railroad to establish motor service. Re Tri State Bus Co, (Ill.) No. 
16588, June 13, 1928. 

A certificate was granted to a motor carrier to render a local 
passenger service demanded by public convenience and necessity 
where the Commission had no jurisdiction to compel an existing 
railroad operating in the proposed territory, to render a similar type 
of service because of a statutory lack of authority as well as the inter- 
state character of the railroad and the impracticability of its at- 
tempting such services from a financial standpoint. Ibid. 

The protest of an interstate railroad and express company operat- 
ing beyond the jurisdiction of the Commission a service subject to 
change without approval of the Commission, was not given weighty 
consideration in determining the necessity for an intrastate motor 
carrier service. Re Balish (Nev.) C. P. C. A-16, May 29, 1928. 

The supreme court of New Jersey has held that the Board of 
Public Utility Commissioners has the power to impose as a con- 
dition of a franchise for the operation of a motor carrier, restrictions 
on local and through service, where existing service requires such 
restrictions. Hunter v. Public Utility Comrs. — N. J. L. —, 141 
Atl. 90, July 9, 1923. 

A statute expressly prohibiting the Commission from granting 
exclusive rights or licenses to auto utilities to operate over the 
highways of the state or between any fixed termini was held to 
express the intention of the legislature that there should be active 
competition between motor carriers over such highways. Vernonia 
Stage Line v. Spokane, P. & S. Transp. Co. (Or.) F—A-81, P. 8. C. 
Or. Order No. 1599, May 2, 1928. 

The Board, in exercising its powers of regulating rates and serv- 
ice of motor carriers delegated by the legislature through the Motor 


Carrier Act, has no authority to regulate competitive merchandising 
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conditions. Re Sioux Falls-Brookings Motor Express (S. D.) Order 
No. 2164—A, May 9, 1928. 

The Interstate Commerce Commission does not have the right to 
regulate industrial conditions under the guise of regulating rates 
and in a case where coal producers in one section suffered by a prefer- 
ential ruling in favor of shipments from another section where there 
was no rate war, and where there was no finding that the rates 
condemned would deprive the carrier of a fair return, and where 
they could not injure competing carriers from a competing locality 
because they were actually higher than the maximum rates which 
such carriers might charge. Nor did the Commission have the right 
by the law to prohibit a rate reduction because of a shift in traffic 
which had occurred from the locality having the lower to the locality 
having the higher rate: Anchor Coal Co. v. United States, 25 F. 
(2d) 462, April 14, 1928. 


II. Regulation by local authority. 


A statutory provision retaining jurisdiction in local governing 
bodies to regulate all motor carriers operating under or by color of 
contract within their corporate limits and in territory contiguous 
thereto, and to determine the necessity for competition with such 
service, does not deprive the Commission of discretion to authorize 
competitive service in such “contiguous” territory, such phrase de- 
fining only the carriers remaining under municipal control and the 


extent of such control. Re Smith (Ind.) No. 835—-M, April 14, 
1928. 

No utility can lawfully serve in a town for which another similar 
utility holds an indeterminate permit without the consent of the 
latter. Re Sheboygan Falls (Wis.) U-3691, May 2, 1928. 

There should be a definite and certain written agreement between 
utilities operating in the same town where one is permitted to 
function only by consent of the other because of the latter having 
an indeterminate permit therefor, Ibid. 


Ill. Consideration of competitive rates. 


The mere proposal by an applicant for a certificate to operate a 
motor freight line, that freight rates will be lower than existing 
carriers has been held by the California Commission not to be a 
sufficient showing of inadequacy of existing service to warrant the 
granting of such certificate. Re Lampson, Decision No. 20165, 
Application No. 14552, Aug. 29, 1928. 

The California Commission has held that an auto truck line which 
has for nearly a year neglected to withdraw an apparently unrea- 
sonable rate cannot, when an application is filed by another line, 
demand that it be protected from competition. Re Thornewill, 
Decision No. 19638, Application No. 14428, April 20, 1928. 
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People availing themselves of the service of a common carrier 
operator engaged in a useful and necessary service should pay him 
a reasonable compensation therefor without forcing him and others 
engaged in that service to accept the results of unlimited and ruinous 
competition. Re Ashley (Colo,) Application No. 755, Decision No. 
1754, May 11, 1928. 

Authorization was given to a sightseeing line, notwithstanding 
existing licensed service, in view of reduced rates, Re Cheyenne 
Mountain Co. (Colo.) Application No. 1089, Decision No. 1801, 
May 31, 1928. 

The Indiana Commission refused to authorize a proposed motor 
route in substantial competition with existing traction system of 
a respondent street railway company notwithstanding an offer of 
lower fares. The Commission stated: “The Commission is not 
unmindful of the fact, and is compelled to take judicial knowledge, 
that where a 5-cent street car fare prevails, no return on investment 
ean be paid and it is very doubtful if a depreciation reserve fund 
can be established. Respondent in this cause has, in the past few 
years, removed three and one-half miles of track in said city of 
Muncie because of insufficient revenue. Investigation further dis- 
closes that respondent’s tracks in this territory are in similar con- 
dition, and that a reduction in revenue will result in a petition to 
this Commission for the removal of same, thereby adding a burden 
to those passengers who now receive free transfers to other parts of 
the city where respondent’s street cars and interurban cars and 
busses are furnishing service.” Re Payne, No. 127-M, Aug. 10, 
1928. 

All patrons of motor busses are entitled to the same rate of fare 
between given points. Re Vicory (Mo.) Case No. 5288, May 5, 1928. 

An extension of telephone service into new territory is justified 
where the existing company is unwilling to provide rural subscribers 
with connection to their natural market town without toll charge. 
Unbehaun v. Commonwealth Teleph. Co. (Wis.) U-3684, March 
9, 1928. 


IV. Consideration of competitive service. 


An application for a certificate should be judged and decided upon 
the conditions existing at the time the application is filed. The 
California Commission decided that a protestant who has not kept 
pace with the public needs, and who, long after an application is 
filed, offers to render to certain people the service applied for, is 
not entitled to consideration. Re United Parcel Service, Decision 
No. 20003, Application No. 13108, July 9, 1928. 

A certificate of convenience and necessity was granted to a sight- 
seeing bus line notwithstanding existing licensed operators, where 
P.U.R.1929A: 





ANNOTATION. 127 


the service proposed was one of regular scliedule rather than with 
touring cars and was offered to the public in a more convenient way 
to enjoy the scenic attractions. Re Cheyenne Mountain Co. (Colo.) 
Application No, 1089, Decision No. 1801, May 31, 1928. 

The Colorado Commission, in granting a certificate of conven- 
ience and necessity to a motor utility operator, made the following 
comments on the advantages of automobile transportation over that 
of the railroad with respect to the shipment of fruits and vegetables: 
“It is highly desirable that the fruit and vegetables be shipped on 
the day they are gathered or picked and that they be in Denver at 
the wholesale markets by 5 or 6 o’clock the following morning. The 
train schedules of the Denver & Rio Grande Western Railroad are 
. such that it is impossible to get the fruits and vegetables shipped 
by rail on the Denver wholesale markets until the second day after 
they are picked or gathered, due to the fact that the sales to the 
retailers and others purchasing in the wholesale markets are all 
made by about seven o’clock in the morning. It seems imperative, 
therefore, that there be truck transportation from Canon City for 
the hauling of these commodities.” Re Stegall, Application No. 
570, Decision No. 1785, May 24, 1928. 

Passenger service rendered by a railroad was held to be inadequate 
for the convenience and necessity of the traveling public by reason 
of the fact that there was a demand for higher frequency. of service 
that could be furnished because of the inflexibility of railroad traffic 
end the cost per mile of operation., Re Tri State Bus Co. (IIL) 
No. 16588, June 13, 1928. 

The extension of a bus line after the inception of motor vehicle 
regulation was authorized under a certificate for the operation of the 
route as a whole where the railroad furnishing service between the 
two points served by the extension offered no evidence that the 
one train per day which it operated was adequate to meet public 
demand. Re Sandlin (Mo.) Case No. 5422, Dec. 29, 1927. 

The failure of an existing automobile carrier to take care of all 
of the business proper with express equipment is not a reason for 
the authorization of a competitive certificate. Re Butte-Virginia 
City Freight Service (Mont.) Docket M. R. C, No. 37, Report & 
Order No. 1506, April 16, 1928. 

The supreme court of New Jersey has held that a restriction on 
through service by a motor carrier was not unreasonable notwith- 
standing the fact that service defects of an existing carrier had first 
been objected to by the former, and thereupon corrected by the 
Commission, depriving the complainant of an opportunity to avail 
itself of such defects in his competitors service. Hunter v. Public 
Utility Comrs. — N. J. L. —, 141 Atl. 90, July 19, 1923. 

The Commission in awarding certificates for common carriers is 
P.U.R.1929A. 
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required by law (Motor Carrier Act, § 10) to give consideration 
to the adequacy of service being furnished or that may be furnished 
by existing transportation agencies. Re Hewett (S. D.) Order No. 
2176-B, May 15, 1928. 


V. Public relations. 


Competition by a new telephone ‘utility was not allowed in a 
community where there was dissatisfaction with the existing utility 
because of the establishment of a switching charge by order of the 
Commission. Re Waterloo Line (Ind.) No. 9195, March 30, 1928. 

Although evidence in a proceeding failed to support the conten- 
tion, the South Dakota Board of Railroad Commissioners intimated 
that personal animosity of the patrons in a certain locality toward 
an authorized operator otherwise rendering adequate service, would - 
probably not of itself warrant the Commission in licensing another 
operator. The counsel for rival applicant for a motor carrier cer- 
tificate contended that the general desire of the public to patronize 
another carrier rather than the established one, in itself, raised the 
question of public demand for another or an additional agency. The 
Board replied: “Even if this argument were sound the testimony 
of the witnesses heard does not fully support the premises.” Re 
Bauman, No, 77—A, June 26, 1928. 


VI. Competition between transportation companies. 


The Alabama Commission, directing the establishment of a joint 
freight connection between two lines, stated: “The maintenance 
of through routes for freight traffic and a condition of healthy, whole- 
some, and reasonable competition among carriers in the matter of 
service are almost universally regarded in this country as being 
promotive of the public good. . . . Nothing has been shown 
in this case to negative such presumption—in fact, the evidence is 
affirmatively to the effect that the general public interest will be 
subserved and promoted by the maintenance of the route in question 
on a comparative basis.” Alabama, T. & N. R. Corp. v. Alabama 
Great Southern R. Co. Docket No. 4969, Sept. 19, 1928. 


Unnecessary competition which would result in the loss of sérvice 
given to the communities by an existing licensed operator will not be 
authorized unless the necessity is conclusively shown that the case 
demands, or public needs require more than one certificate. Re 
Nahnenkratt (Ariz.) Docket No. 1646—-A-631, Decision No. 4492, 
June 13, 1928. 

Without an affirmative showing of necessity the California Com- 
mission decided that it was not authorized to grant any certificate, 
particularly one which would enlarge operative rights and inciden- 
tally affect a great many public carriers against whose operations 
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there was. no proof of inadequacy. Re City Transfer & Storage Co. 
Decision No. 19919, Application No. 14610, June 22, 1928. 

The purpose of protecting existing certificate holders is not for 
the ultimate purpose of favoring them, but rather for the protection 
and benefit of the public. Re Colorado Cab Co. (Colo.) Application 
Nos. 894, 903, 917, 919, 1073, Decision No, 1810, June 7, 1928, 

The Missouri Commission, in refusing a certificate to a motor 
carrier to operate over territory already served by two railroads and 
an electric railway, stated: “The operations of all three of these 
mediums for transportation have been carried on at, a financial loss 
for several years. _To permit the applicant to operate busses through 
the day only would take from the existing services many passengers 
that they might otherwise carry and would still further reduce the 
revenue from the service. The Commission is of the opinion that 
while there may be a demand for bus transportation on the part of 
few, by far the greater number of citizens of these communities 
depend upon the service of either the St. Louis Public Service Com- 
pany or that of the two railroads.” Re Egyptian Transp. System, 
Case No. 5614, July 27, 1928. 

The Missouri Commission, in,refusing a certificate to a motor 
carrier to operate only during the peak period over territory already 
served by rail carrier, said: “There is still another point that de- 
serves consideration. The applicant proposes to operate only during 
the daylight hours or during those hours when there is a maximum 
travel. It would not be equitable to grant a certificate which would 
enable the applicant to operate at hours when there is a profitable 
traffic and to leave to others the furnishing of transportation when 
said transportation must be rendered at a loss.” Ibid. 

Existing authorized carriers over a specific route should be per- 
mitted to supply demands for service in addition to that being ren- 
dered by such carriers, if they are able and willing to do so. Re 
Kansas City, I. & F. Park Stage Line Co,,(Mo.) Case No. 5569, 
Feb. 11, 1928. 

A contention that a proposed “freight” certificate will not be in 
competition with an existing carrier operating under an “express” 
certificate, will not prevail where it appears from the application that 
the service intended to be rendered will be, in fact, competitive with 
the existing service, Re Butte-Virginia City Freight Service 
(Mont.) Docket M. R. C. 3%, Report & Order No. 1506, April 16, 
1928. 

An objection by one motor carrier to the authorization of another 
was not sustained where the applicant proposed to establish freigh? 
service at freight rates whereas the protestant was a licensed trans- 
porter of passengers and small commodities at express rates. Com- 
menting on the difference between these two services, the Montara 
P.U.R.1929A. 9 
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Commission stated that the existence of two carriers would give 
shippers the right to choose between freight and express service. 
The Commission further stated: “We do not want to be understood 
as criticizing protestant’s rates as being too high. There is nothing 
in the record to justify any such criticism. Protestant is rendering 
an expedited service and gives more careful handling to its packages 
than is expected of a freight line; these are attributes of an express 
service and for which rates higher than freight rates are justified.” 
Re Daniels (Butte-Phillipsburg Freight Service) Docket M. R. C. 
284, Report & Order No. 1512, May 16, 1928. 

The Montana Commission explained that the policy of the state 
as intended by its Motor Vehicle Act was not to promote competition 
between common carriers as a means of providing service to the 
public. The Commission stated: “The policy established by that 
act is that, through the regulation of an established carrier, occupy- 
ing a given field and protecting it from competition, the carrier may 
be able to serve the public more efficiently and at a more reasonable 
rate than would be the case if other competing lines were authorized 
to serve the public in the same territory. Experience has shown 
that where a territory can be adequately served by one carrier, the 
admission therein of a second carrier tends to divide the business to 
such an extent that both carriers operate at a loss or on an extremely 
slender margin of profit.” Re Shilliedy, Docket M. R. C. 288, Re- 
port & Order No. 1520, Sept. 19, 1928. 

A certificate of convenience and necessity to operate busses over 
a route between two points already served by an existing interurban 
railway was granted over the objection of the latter where the losses 
claimed to have been sustained by the protestant were shown to be 
only in a very minor part due to the competition of the particular 
service sought, and where the proposed service was for passengers 
who had never traveled and ordinarily never would travel upon the 
electric railway. Re Oyster and Watson (Ohio) No. 3000, Dec. 6, 
1927. 

The fact that sharp competition by an applicant for a certificate 
to operate a motor utility had in some degree affected the revenues 
of another motor carrier was held not to sustain an allegation of 
unfair or destructive competition where it was evidently the inten- 
tion of the legislature that the highways of the state should be left 
open to active competition. Vernonia Stage Line v. Spokane, P. 
& S. Transp. Co. (Or.) F-A-81, P. 8. C. Or. Order No. 1599, 
May 2, 1928. 

A certificate of convenience and necessity was refused to an ap- 
plicant proposing a very small motor truck business, the South Da- 
kota Commission stating: “It seems quite clear that the applicant 
with his one small truck would probably have’ little effect upon the 
F.U.R.1929A, 
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present legally established transportation agencies. ‘It, however, 
is also clear that any business which he would acquire would be at 
their expense.” Re Devers, Order No. 2159-B, May 11, 1928. 

Commenting upon the purpose of automobile utility regulations, 
the Washington Department said: “It might be well to point out © 
that the Auto Transportation Act was not passed to prevent the 
inauguration of stage service and thereby protect the railroads, but 
in the words of its title, to provide ‘For the additional supervision 
and regulation of the transportation of persons and property for 
compensation over any public highway by motor propelled vehicles. 

. .” Re Columbia Gorge Motor Coach System, D-238, D-223, 
Order No. 2307, June 15, 1928. 

A certificate of convenience and necessity to operate a motor utility 
over a new state route was refused to.an electric interurban line where 
the issuance of a certificate would give the same company control of 
the three existing routes between two cities and would, therefore, 
vest in. that company a virtual monoply of the ‘ocal traffic. The 
Washington Department felt, that notwithstanding the absence of 
evidence regarding chance abuse, that the existence of control of 
both forms of utility in the same agency would, in the future, render 
monopolistic abuses possible. The Department pointed out that it 
was, not the intention of the legislature to grant to one company 
the monoply of transportations over all roads leading between two 
towns, Re Krakenberger, D-154, D-176, D-178-D-—180, Order No. 
2317, July 3, 1928. 

In refusing an application for a certificate by a motor carrier, the 
Wisconsin Commission directed attention to the testimony of one of 
the witnesses of the applicant. The witness admitted that he was 
of the opinion, that the existing transportation facilities were ade- 
quate, but further stated: “That is granted but we prepose to give 
the door-to-door service at a lower rate than the common carriers 
are. now operating. It is on that basis that we request the privilege 
to operate.” The Commission thereupon commented: “This testi- 
mony on behalf of the applicant, indicates that although requesting 
a certificate to operate as a common carrier, the applicant in reality 
wishes to operate on a competitive basis. Inasmuch as the Com- 
mission proposes to install a uniform rate schedule it would appear 
that the basis for the request of the applicant to operate would 
thereby be removed. This contention, together with the admission 
of the applicant that transportation facilities are adequate are fatal 
to the application.” Re Cannonball Express Co. BC-228A;, May 
11, 1928. 


Vil. Competition between telephone companies. 


A telephone company haying no exchange within the state but 
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rendering service, between two points within the state over crowded 
rural lines connected with an exchange in.another state was held 
to be rendering a different type of service from that proposed by a 
long distance company seeking to install direct intrastate connections 
between such points on a better service basis, and the authorization 
of the latter service was held not to be the permission of service 
duplication. Kansas State Teleph. Co. v, Southwestern Bell Teleph. 
Co. (Okla.) Cause No. 8620, Order No, 4256, May 21, 1928. 


A telephone company was refused permission to extend its service 
eighty rods into territory of another utility for the convenience of 
a subscriber having business and social connections in the territories 
served by both exchanges, and wishing to retain both services. Re 
Mount Vernon Teleph. Co. (Wis.) T-1323, May 22,1928. 


Vill. Restrictions, conditions, and regulations. 


The practice of a motor operator in misrepresenting the scenic 
advantages of a competing line and warning away prospective pas- 
sengers was condemned as unfair, and a revocation of authority was 
threatened in event of repetition. Re Colorado Cab Co. (Colo.) Ap- 
plication Nos. 894, 903, 917, 919, 1073, Decision No. 1810, June 7, 
1928, 

Officials of a bus company having no right to render group and 
party service originating from a certain point were imputed with 
the knowledge of, and held responsible for, a violation of such 
prohibition by means of an attempted subterfuge in having two 
passengers board a bus at an intermediate point, where the company 
in previous proceedings had been specifically refused permission to 
render such service. Reading Transit Bus Co. v. Chester Valley 
Bus Lines (Pa.) Complaint Docket Ne. 7510, May 1, 1928. 

Application of a railroad company for a certificate to substitute 
bus service was granted on a condition required for the protection 
of existing carriers operating in the vicinity that it restrict its 
operation to exactly the same stations, stops, and routes covered 
by the steam trains to be withdrawn,’ and permitting only an in- 
crease in the number of trips. Re Reading Transp. Co. (Pa.) Ap- 
plication Docket No. 16,085, April 10, 1928. 

The Rhode Island Commission, in granting a certificate to a motor 
bus operator in which there was some question of whether compe- 
tition would result to the existing trolley line, stated: “The Com- 
mission is not prepared to say on the evidence‘as it exists that the 
establishment of a jitney route as above mentioned will constitute 
a serious competition with the trolley line. It is the feeling of the 
Commission that we should grant this certificate without any re- 
striction at the present time, but with the understanding and con- 
dition that, if it should be shown, as a result of this operation, that 
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a serious competition does exist at Esmond, that the limit may be. 
moved out a little ways beyond that point so as to end practical 
competition with the trolleys. The certificate will issue with that 
understanding.” Re DeMaris, Application No. 779, April 18, 1928. 





WISCONSIN RAILROAD COMMISSION, 


RE CITY OF KEWAUNEE. 
[U-3723.] 


Return — Percentage allowed — Municipal electric plant. 
1,.A decrease in rates for municipal electric plant was ordered 
where it was found that the result in rates would still yield a return 
of approximately 8 per cent on the book value of the property, p. 134. 


Accounting — Municipal plant — City equities. 

2. Additions to fixed capital in the city equity account of a munic- 
ipal plant must be made from funds advanced by the city, such as may 
be obtainable from the amount of local taxes or from the appropria- 
tions of surplus earnings of the plant to the city, p. 135. 

Apportionment — Combined municipal plant — Water and electric. 

3. A reduction of excessive electric rates of a combined water and 
electric municipal plant was not refused because of alleged failure of 
the water department to yield a sufficient return, p. 135. 


[August 15, 1928.] 


INVESTIGATION on motion of a Commission into rates, rules, 
and practices of a municipal electric utility; electric rates re- 
fused. 


By the Commission: A preliminary investigation of the elec- 
tric rates in effect in Kewaunee having indicated that a reduc- 
tion might be made, a formal investigation was instituted May 
25, 1928, on motion of the Commission. The lawful rates in 
effect are as follows: [Schedule omitted. ] 

Hearing in the above entitled matter was held at Kewaunee 
June 16, 1928, the appearances being: 

William Karsten, Mayor, appearing for the city of Kewaun- 
ee; Edward Trottman, Commissioner, appearing for the city 
of Kewaunee; John Kieweg, Commissioner, appearing for the 
city of Kewaunee; R. Guss, alderman appearing for the city’ of 
Kewaunee; James W. Cain, City Clerk. 


On’ March 24, 1928, a schedule of rates for residential and 
P.U.R.1929A. 
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one for commercial lighting service were suggested by this 
Commission, including a rate of 34 cents net per kilowatt hour 
for all energy used by residence customers in excess of 35 kilo- 
watt hours per month. However, the city adopted all rates rec- 
ommended but this rate, leaving the charge for all over 35 kilo 
watt hours as set forth above. These changes were made effect- 
ive April 1, 1928. 

No appraisal has been made of the electric property and 
plant at Kewaunee. The book value, however, on December 
31, 1927, was reported to be $63,710.04 of which $11,575. con- 
sisted of boilers and steam power generating equipment used 
only for stand-by service. The capacity of this equipment, it 
is noted, is only about 60 per cent of the maximum demand on 
the plant for 1927. All energy required is now being purchased, 
the average cost for 1927 being 2.32 cents per kilowatt hour. 

The following table shows the revenues and expenses of the 
electric department for the 3-year period ended. December 31, 
1927: [Table omitted. ] 

From the foregoing it is apparent that even though operat- 
ing expenses increase somewhat due to deferred maintenance, 
a material reduction in revenue is possible. An analysis of 
the customer data has been made in order to check the rates 
proposed. From these data it appears that with a modification 
of the power rates as well as the lighting, heating and cooking 
rates, a reduction in revenue approximately as follows would 
result: 


Residence lighting revenues 
Commercial lighting revenues 
Heating and cooking revenues 
Power revenues 


$3,037.82 


[1] The amount available for return and reduction in rates 
as at December 31, 1927, was $10,387.26. The city of Ke- 
waunee contends that about $3,000 of deferred maintenance 
expense must be provided for in the near future. However, 
as this appears to be the accumulation of several years’ failure 


to make current repairs, for purposes of determining normal 
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operating expenses we must consider the estimated sum noted 
as being spread over several years. The addition of one new 
employee at $1800 per year and increases to other employees 
of $360 plus the estimated cut in earnings, if deducted from 
the $10,387.26 available for additional expenses, return, etc., 
will still leave an 8-per cent return on the book value. 

[2] Additions to fixed capital, if the. city is, to be given 
credit therefor in the “city of equity” account, must be made 
from funds advanced by the city. Such funds may be ob- 
tained from the amount of local taxes which the utility pays 
to the city or from the appropriations of surplus earnings of the 
utility to the city. 

[3] From the record it appears that the city contends the 
electric department revenue should not be reduced excessively, 
due to the fact that it is operating a joint utility and while this 
department shows a profit, the water department is operating at 
a loss each year and must be assisted by the electric depart- 
ment. Examination of the report for the year ended December 
31, 1927 shows that the water department earned $7,258.36 
which would have been sufficient to cover all operating expenses 
plus interest on bonds, if no allowance for local taxes had been 
set up on the water department books. In other words, all 
out of pocket costs were covered leaving $1,979.74 available 
for interest of $825 on bends, depreciation, and taxes. De- 
preciation computed on a straight-line basis of 1} per cent 
amounted to $1,080.41 for 1927. 

We are of the opinion that the rates for electric service in 
Kewaunee can be placed at the point first suggested following 
our informal investigation, as no pertinent facts have been pre- 
sented, or evidence presented, which would justify any material 
deviation therefrom. It appears that such schedules will pro- 
vide a full return on the electric property and tend to develop 
additional business, thus providing sufficient available funds to 
cover all normal expenditures that might be made out of the 


profits which the electric utility is entitled to. 
P.U.R.19294, 
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TEXAS RAILROAD COMMISSION. 


RE FORT WORTH GAS COMPANY. 
[Docket No. 14.] 


Intercorporate relations — Supply and distributing company — Com- 
mission jurisdiction. 
1. The Commission in fixing rates of a distributing utility having 
a separate corporate entity, but having close intercorporate relations 
with its supply company, may treat the two companies exactly as if 
they were but one corporation which had for its own convenience divid- 
ed its operation into furnishing and distributing divisions, p. 139. 


Parties — Rate proceedings — Supply company. 

2. A supply company is a proper party to rate proceedings of a 
distributing utility where the two companies, although separate cor- 
porate entities, are obviously closely related and engaged in a com- 
mon enterprise, p. 139. 


Valuation — Ascertainment of present value. 

3. There is no definite fixed basis for determining present fair 
value of property used in public service, although statutes and courts 
have set up certain elements which must be taken into consideration in 
finding that value, p. 140. 


Valuation — Tax value. 
4. The value of property as reported by a public utility for taxa- 
tion was not considered as having any weight in determining the pres- 
ent fair value of such property for rate making, p. 143. 


Depreciation — Percentage — Natural gag. 

5. An allowance of 2 per cent of the fair value of natural gas prop- 
erties was fixed as a proper figure for depreciation, where the proper- 
ties were well maintained and where a large amount had already ac- 
cumulated in the depreciation reserve, p. 148. 


Return — Operating expenses — Payment te supply company. 

6. The Commission refused to make any finding as to the reason- 
ableness of a supply contract, whereby the supply company which was 
intercorporately related to and dominating the distributing company 
thereby eliminating competition, required that the domestic company 
pay two-thirds of its gross receipts and where the available evidence 
was not sufficient to permit the Commission to make a definite finding 
as to the value of the service, p. 149. 

Return — Percentage allowed — Natural gas. 

7. An allowance of 7 per cent was held to be reasonable for re- 
turn of natural gas properties operating under very favorable condi- 
tions tending to give an unusual degree of permanency to the business 
and to free it from many of the hazards other enterprises might sus- 
tain, p. 153. 
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Rates — Reasonableness — Natural gas — Value of service. 

8. The Commission refused to increase the rates of a natural gas 
distributing company dominated through intercorporate relations by its 
own supply company, where it seemed necessary, in order to give the 
distributing company a reasonable return, that the current rate should 
“not be increased, in view of the possibility of driving patronage to the 
use of other fuels, p. 154. 


[July 16, 1928.] 


AppuicaTion of a natural gas company for increased rates; 
denied. 


By the Commission: This case comes to the Commission un- 
der the provisions of the Gas Utility Law which authorizes a 
gas utility to appeal to the Railroad Commission when an ap- 
plication to a municipal government for an increase in rates 
to be charged to consumers of natural gas has not been acted 
upon by the governing body of such municipal government with- 
in the period of sixty days after filing such application. (Ar- 
ticle 6058, Revised Statutes, 1925). 

The Fort Worth Gas Company, hereinafter referred to for 
convenience as the Gas Company, on August 11, 1927 filed with 


the City Commission, the governing body of the city of Fort 
Worth, hereinafter referred to as the City, its petition for an 
increase in rates for domestic gas and domestic gas service in 
the city of Fort Worth, submitting in connection with its ap- 
plication a schedule of rates proposed. 


At the time of its application for an increase in rates, the 
Gas Company was operating under an ordinance, or resolu- 
tion or agreement, with the city of Fort Worth, dated June 9, 
1920, under which it was permitted to charge for natural gas 
and natural gas service to domestic consumers of the city of 
Fort Worth 75 cents gross for 1,000 cubic feet of gas consumed, 
less 10 per cent discount for prompt payment of monthly bills. 

The application requested that the existing rates be changed 
and the following schedule of rates be substituted therefor: 

$1, net per month as a minimum bill; 20 cents net per 100 cubic 
feet for the first 590 cubic feet of gas used by any domestic 
consumer in any one month; 10 cents net per 100 cubic feet 


for next 500 cubic feet of gas used by any domestic con- 
P.U.R.1929A 





138 TEXAS RAILROAD COMMISSION. 


sumer in any one month; 67.5 cents net per 1,000 cubic feet 
of gas used in excess of the first 1,000 cubic feet by any domes- 
tic consumer in any one month. A penalty of 10 per cent 
to be added to each bill for failure of consumer to make pay- 
ment within ten days from date of monthly bill. 

The eity of Fort Worth did not pass upon nor determine the 
Gas Company’s application within the 60-day period provided 
by law and did not at any time act upon said application. 

On January 19, 1928, the Gas Company filed its applica- 
tion with the Railroad Commission in accordance with the pro- 
vision of the law, appealing from the failure of the City to 
grant its application or to act thereon. 

The prayer of the Gas Company is that this Commission 
fix and establish rates and charges for natural gas and natural 
gas service furnished by petitioners in the city of Fort Worth 
which will allow petitioners to earn a fair rate of return upon 
the present fair value of its property used and useful in sup- 
plying natural gas service in said city. 

Upon application of the city of Fort Worth, the Lone Star 
Gas Company and the Lone Star Gas Corporation were made 
parties to the proceeding. It appearing that the Lone Star 
Gas Corporation is a holding company and not an operating 
company and is simply the owner of the stock in the Fort 
Worth Gas Company, Lone Star Gas Company and other gas 
properties in Texas, the cause was dismissed as to it. The 
plea to the jurisdiction of the Commission by the Lone Star 
Gas Company was overruled. 

In so far as the rates for natural gas to the citizens of Fort 
Worth are involved, we exercise appellate jurisdiction under 
the law, but our jurisdiction of the Lone Star Gas Company is 
an original jurisdiction. The stock of the Fort Worth Gas Com- 
pany and the Lone Star Gas Company is of common. owner- 
ship. The Lone Star Gas Company furnishes natural gas to 
the Fort Worth Gas Company which in turn distributes it to 
consumers in the city of Fort Worth. The Lone Star Gas Com- 
pany delivers the gas to the pipe line of the distributing com- 
pany at the city limits and receives from the distributing com- 


pany for the gas so furnished two-thirds of the gross amount 
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received from domestic customers for gas consumed. The price 
received by the furnishing company for natural gas sold to in- 
dustrial consumers is on a different basis. 

[1, 2] While the Lone Star Gas Company and the Fort Worth 
Gas Company are separate corporate entities, it is obvious that 
their interests are closely related, if not in fact identical, and 
engaged in a common enterprise. The evidence we think fully 
justifies the conclusion that the operation of the Fort Worth 
Gas Company is entirely directed by the Lone Star Gas Com- 
pany. This is not an unreasonable status since the owner of 
one is the identical owner of the other and their interests are 
the same. Without discussing for the moment the legal effect 
of two separate corporate entities, the practical effect, so far as 
the consumers of natural gas are concerned, is exactly what it 
would be if therg was but one company and for its own con- 
venience it had divided its operation into furnishing and dis- 
tributing divisions of the same organization. We think, un- 
doubtedly, the Lone Star Gas Company, is a proper party to 
the proceeding. 

The law provides that a case thus appealed to the Railroad 
Commission shall be tried de novo. It was set for hearing at 
Fort Worth, Texas on February 20, 1928 and after a 5-days’ 
hearing, the hearing was adjourned until March 26, at which 
time the investigation was resumed and continued until the close 
of the testimony on April 6. It was submitted on oral argu- 
ment before the Commission in Austin on May 1, 1928. 

Every angle of the controversy was carefully presented by both 
sides, resulting in a stenographic record of 2,700 pages, more 
than one thousand five hundred pages of exhibits and more 
than five hundred pages of printed briefs. The briefs reflect 
credit on the counsel for the respective sides and have been used 
extensively in trying to find out of the mass of testimony the 
correct answer to the question to be decided. 


Statement of the Issues. 


To determine the issues involved in this cause the Commission 
must determine three things: 


1. The present fair value of the property of the company 
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used and useful in supplying natural gas in the city of. Fort 
Worth, 

2. What is a reasonable rate of return for a company sup- 
plying natural gas in the city of Fort Worth? 

3. What schedule of rates will yield that return? 

Our first task, therefore, is to find the rate base, the present 
fair value of the property. From a mere statement of the case 
it looks simple enough, but quite the reverse is true. The great 
difference in the testimony of the respective witnesses, we 
might say the almost irreconcilable differences, both for the 
Gas Company and the City as between themselves, as well as be- 
tween the opposing sides, testimony voluminous in its details as it 
is, leads to confusion rather than clarity and leaves us to grope 
our way among the maze of technical exhibits and interminable 
figures, harmonize them as far as possible, and find, if we can, 
a fair value of this plant as of the time of the inquiry—a value 
that will do justice alike to the Gas Company and the City. We 
have discharged this duty to the fullest extent of our ability 
after the most careful study possible. 


Present Fair Value or Rate Base. 


We approach now the large question in this case, that of de- 
termining what is the present fair value of the property of the 
Gas Company. As stated in its brief, the position of the Gas 
Company is “that under the circumstances which exist in this 
case, as reflected in the record, the best evidence of the present 
fair value of the property, and the only reliable evidence, is 
what it would cost to reproduce the company’s property and busi- 
ness at the present time.” 

[3] There is no definite fixed basis for determining present 
fair value of property used in the public service. Statutes and 
courts have set up certain elements which must be taken into 
consideration in finding the fair value. But in no case do they 
fix any rule of thumb for finding the fair value, leaving discre- 
tion to the regulatory body or court fixing the fair value in de- 
termining the weight to be given to the respective elements en- 
tering into fair value. 


In Smyth v. Ames, 169 U. S. 466, 546, 42 L. ed, 819, 18 Sup. 
P.U.R.1929A. 
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Ct. Rep. 418, quoted by the Gas Company as authority in its 
brief and which has long been recognized as the leading case on 
the value of property used in public, service, there is set out 
the elements entering into fair value in this language: 

“And in order to ascertain that value, the original cost of 
construction, the amount expended in permanent improvements, 
the amount and market value of its bonds and stock, the present 
as compared with the original cost of construction, the probable 
earning capacity of the property under particular rates pre- 
scribed by.statute, and the sum required to meet operating ex- 
penses, are all matters for consideration, and are to be given’ 
such weight as may be just and right in each case. We do not 
say that there may not be other matters to be regarded in esti- 
mating the value of the property.” 

In the Minnesota Rate Cases, 230 U. S. 352, 434, 57° L. ed. 
1511, 33 Sup. Ct. Rep. 729, 48 L.R:A-(N.S.) 1511, Ann. Cas. 
1916A, 18, the Court said: 

“The ascertainment of that value (fair value) is not con- 
trolled by artificial rules. It is not a matter of formulas, but 
there must be a reasonable judgment having its basis in a proper 
consideration of all relevant facts.” 

The Congress in placing the duty upon the Interstate Com- 
merce Commission to investigate and report the value of the 
property owned or used by every common carrier subject to the 
provisions of the act provided: 

“In such investigation said Commission shall ascertain and 
report in detail as to each piece of property owned or used by 
said common carrier for its purpose as a common carrier, the 
original cost to date, the cost of reproduction new, the cost of 
reproduction less the depreciation, a" 

While in some cases the Supreme Court seems to place greater 
emphasis upon reproduction new value, nowhere in any court 
decision or statute do we find a fixed: rule with reproduction new 
as the basis for fixing a fair value but, rather, statutory’ re- 
quirements and the great preponderance of judicial decisions 
make the fair value of the property devoted to the public use 


depend upon a number of elements and the particular facts and 
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circumstances of each case. We shall be thus governed in as- 
certaining the fair value of this property. 


Elements of Value. 


Appellant Gas Company through witnesses Scott and Connor 
contend that the present reconstruction new and present fair 
values of the property of the Gas Company used and useful in 
the natural gas business in Fort Worth are: 


Reproduction New Present Value 
Jan. 1, 1928. Jan. 1, 1928. 

$6,436,566.97 $5,823,107.74 

5,955,263.00 5,393,065.00 


The values for the City given by Witnesses Winder and Black 


were: 
Reproduction Reproduction 
New Less reciation 
Jan. 1, 1928. Jan. 1, 1928. 
Winder $3,561,046.03 $3,242,036.03 
3,741,853.03 3,315,002.03 


The figures for the witnesses for the City are adjusted to a 


January 1, 1928 basis by the addition to their respective values 
as of January 1, 1927 the sum of $435,949.03, the amount of 
net additions shown to have been made to the property for the 
year 1927. 

The Gas Company introduced as a witness T. R. Jones, a pipe 
line contractor, who testified that his estimate of the cost of re- 
producing the property, exclusive of. office furniture, fixtures, 
land, shop and garage buildings and equipment, and motor equip- 
ment was $4,800,137. 

Both the Gas Company and the City introduced numerous 
witnesses, the purpose of whose testimony was to corroborate and 
strengthen the testimony of the chief witnesses for the respective 
sides to the controversy. 

The book or investment cost of the property used for the dis- 
tribution of natural gas as of January 1, 1928, was shown by the 
City to be $3,073,051.91 through witness Montgomery, after 
eliminating $1,841,417.71 entered on the books of the Gas Com- 
pany during 1927 as “appreciation” and $642,815.41, carried by 
the Gas Company on its books under the head of “other dis- 


tribution system equipment” but for which the witness could lo- 
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cate no physical or tangible property. Thus eliminated, together 
with items representing a gas receiver, formerly used in the 
artificial gas plant, franchise value and the value of the Pin- 
tsch plant, the book value so found corresponds to the book value 
shown in the annual report of the Gas Company to this Commis- 
sion for the year ending December 31, 1927. It is not contended 
that this sum of $3,073,051.91 represents the present fair value 
of the property under inquiry but it is what the books of the Gas 
Company reflect as having been spent from year to year from the 
beginning in building and developing the property to its present 
status. The Gas Company contended that because of an improper 
accounting system in the past the costs so shown do not reflect the 
true investment in the property to date. 

[4] The City also introduced testimony to the effect that in an 
effort to secure the full value of all property owned in Fort 
Worth, such full value to be used as a basis for fixing the 
per cent of value at which city property would be placed on the 
tax rolls, the Gas Company fixed the reproduction value less de- 
preciation of all its property for the year 1926 at $1,800,000 
and for 1927 at $2,100,000. (The exact figures are taken from 
the brief of the City). The purpose of this was to contrast the 
contention as to value then with the value claimed in this pro- 
ceeding. The property of the Gas Company is rendered for 
taxation at a lower. figure than this but we do not consider the 
tax rendition as having any weight in determining the present 
fair value of the property. 

Much of the voluminous testimony was devoted to establishing 
the reproduction new value of the property used and useful in the 
natural gas business in Fort Worth. 

It is claimed that reproduction value is a matter of estimate 
and not of outlay; that in determining the reproduction cost we 
are to arrive as nearly as possible at the cost to build a plant of 
the same dimensions and character as the existing plant. Just 
as the cost of constructing any enterprise from given plans and 
specifications is a matter of estimate to him who would obligate 
himself to do the work, so this is an estimate, but, like a con- 
tractor, the estimate in this case must have as much fact basis 


as possible upon which to make the estimate. And like all esti- 
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mates, the total sum will vary according to the individual 
ideas of the bidder as to what the various items entering into 
the cost would total. From the evidence in this case and from 
common experience we know that bids for the construction of 
any kind of plant or the performance of any kind of service will 
sometimes have an astonishing variation, varying according to 
the magnitude of the work to be done. 

We are confronted at the outset with considerable difference 
on the part of witnesses as to the quantity of the more im- 
portant materials involved. For example, there is a difference of 
2.2 miles of pipe in the testimony of Scott and Connor, two 
witnesses for the Gas Company, and if the 4-per cent nonalign- 
ment and map shrinkage of Dr. Scott is discarded, the difference 
grows to 18.3 miles. Between witness Connor for the Gas Com- 
pany and witness Black for the City there is a difference of 21.1 
miles. The number of feet reduced to miles as shown by the 
various witnesses was as follows: 


Feet. Miles. 


2,134,193 404.2 

406.4 

385.3 

385.3 

Learned 2,034,457 385.3 


Gas Company: 

Book records 2,140,326 405.3 

Line index 2,136,629 404.6 

The difference in the amount of gas pipe in the ground would 
of itself make a material difference in reproduction cost since the 
cost of the pipe and fittings and placing it in the ground repre- 
sent the major cost of the plant. The prices of steel pipe, which 
is by far the greater amount of pipe involved, used by witness 
Connor for the Gas Company, are accepted by witness Winder 
for the City with the exception of 16-inch pipe. The prices used 
by witnesses for the Gas Company and the City for cast iron 
pipe are substantially the same. 


Upon the other elements of cost going into the construction 
there is great difference on the part of the respective witnesses 
for the Gas Company and the City. These differences include 
width and depth of trenches for the pipe in the present plant; 


the cost of digging the trenches and backfilling after the pipe is 
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placed; the quantity of earth and rock excavation; the use of 
trenching machines ; the cost of unloading and hauling pipe, ete., 
and numerous differences in percentages to be added for various 
services, leading up to a wide difference in the cost of the com- 
pleted per unit of 100 lineal feet. 

The City introduced numerous witnesses who were employees 
in the city’s water department whose testimony tended to re- 
fute the claim of the Gas Company as to the present depth of 
the gas pipes and the width of the trenches. Likewise the City 
relied upon the knowledge and experience of its expert engineers 
as well as its experience in laying water mains and sewage pipes 
to combat the cost set-up of the Gas Company for the in- 
stallation of a gas distributing system such as is in existence at 
this time. 

The Gas Company relied upon its expert and experienced en- 
gineers, as well as the practical experience of various employees, 
to substantiate its cost of reproduction, width, and depth of 
ditches, cost of trenching and backfilling, and other items entering 
into the cost. 

The reproduction cost new of the main line distribution as of 
January 1, 1927, according to the various witnesses, is as fol- 
lows: 

$2,623,565.37 
2,532,069.00 
Winder 1,663,808.51 
Learned 1,728,808.51 
1,847,755.00 

There is likewise a sharp conflict in the testimony of the wit- 
nesses with respect to cost of installation of services, there being 
a difference of $154,000 between witness Connor for the Gas 
Company and witness Black for the City, the estimate of the lat- 
ter being less. This difference results from a difference in the 
number of services, the price of some of the material and the 
method of arriving at the cost. There is but slight difference in 
the testimony of the respective sides as to the cost of meters. 

In the item of distriet regulator stations there is less dif- 
ference, and this is likewise true of industrial meter installations 
and meters. There is some difference in the cost of measuring 


stations but this is a small item. In the contentions as to the 
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value of the land and buildings presently used and useful in the 
distribution of natural gas in Fort Worth, the Gas Company re- 
lied upon the appraisal of a committee of experienced real estate 
men as to the value of the land in use and the estimate of a 
building contractor and their own engineers as to the building 
values. The City relied also upon the judgment of real es- 
tate dealers as to the value of the land as well as appraisers of 
the City, and the estimate of contractors, their own engineers, 
and city employees as to the reconstruction value of the build- 
ings. } 

The estimate of overheads that are entitled to consideration in 
fixing fair value reflect considerable difference on the part of 
witnesses for the Gas Company and witnesses for the City. 

These estimates vary according to the individual views and ex- 
perience of the respective witnesses, both of the Gas Company 
and the City. The Gas Company’s witnesses differed nearly 
$200,000 in the amount, witness Scott including an item of 
$199,216.46 for contingencies of construction with nothing for 
this purpose included by witness Connor, while the latter claimed 
as a proper item $230,459 as cost to assemble capital for which 
nothing was allowed by witness Scott. The witnesses for the 
City showed only a slight variation in the amounts placed as a 
proper allowance for overheads. 

There was slight difference in the testimony with respect to 
depreciation, it being practically agreed, with the exception of 
witness Black, that 88.8 per cent represents the present average 
condition of the property. 


Final Value. 


After careful consideration of all the facts herein and in- 
cluding value for material and supplies, engineering and super- 
intendence, taxes during construction, administration and legal 
expenses, interest during construction, working capital and go- 
ing concern value, we find the present fair value of the property 
of the Fort Worth Gas Company used and useful in the distribu- 
tion of natural gas in the city of Fort Worth to be the sum of 


$4,000,000. 
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Available Revenue. 


We come now to consider the available net revenue to be de 
rived from the operation of this plant—what may reasonably 
be expected of it in the future under existing conditions. We are 
not making rates for today only and, in fairness to the Gas 
Company and the consumers, must reach, if possible, a conclu- 
sion that will do justice to both. The present rates to natural 
gas consumers in Fort Worth have been in effect since June 9, 
1920. During that time the business of the Gas Company has 
had a rapid growth both in domestic and industrial consumers. 
During 1927 a competitive gas company built its pipe line into 
the city of Fort Worth and took from the appellant Gas Com- 
pany two of its largest customers and its industrial rate was re- 
duced to retain others. However, at the end of the year 1927, it 
had 129 industrial consumers as against 121 at the end of 1926. 
The number of domestic consumers has increased with great 
rapidity. Since the date of the beginning of the present rate 
the number has increased from 19,843 at the end of 1920 to 32,- 
970 at the end of 1927 or about 66 per cent. In 1920, when 


the present rate was adopted, there were 51 industrial customers. 
The receipts from gross sales of domestic gas increased from 
$896,022.27 in 1920 to $1,505,345.03 in 1927, and the indus- 
trial gas sales from $248,586.60 in 1920 to $1,098,203.99 in 
1927. Thus it will be noted that the business of the Gas Com- 
pany has had a rapid growth since the present rate became effec- 
tive in both domestic and industrial sales. 


The net revenue from domestic sales in 1927, exclusive of op- 
erating expenses, according to Bland’s Exhibit No. 3, amounted 
to $501,781.67. The net revenue from industrial sales, that is 
after paying for the gas, amounted to $197,528.15. Other 
revenues $10,849.49, making a total of $710,159.31 available for 
operating expenses, depreciation, and return on capital. 


The record discloses that the year 1927 was not a normal year 
in the consumption of domestic gas. The year 1926 appears 
to more nearly reflect the normal consumption. For this year the 
average amount paid by domestic consumers was $55.54 per cus- 


tomer. The number of customers at the beginning of 1928 was 
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33,000. The average addition of new customers the past two 
years was 2,584 per year. Assuming that to be a fair estimate 
of the increase for 1928 and that half that number will be on 
the books the entire year, the domestic income would be from 
34,292 customers, which, at $55.54 per customer, would. pro- 
duce gross sales for the year 1928 of $1,904,577.68 of which 
the Gas Company would receive $634,859.22. According to 
witness Bland, the industrial revenue for 1928 will be $45,442.63 
less than in 1927 because of the loss of business and reduction 
of industrial rate. This does not take into account the possi- 
bility of adding other industrial business to recover a portion of 
this loss. Deducting the loss. of business from industrial revenue, 
there is left a net industrial revenue of $152,085.52. Bland 
lists $10,849.49 under “other revenue” and, assuming 1928 will 
produce a like amount, there is a total of $797,794.23 available 
for operating expenses, depreciation and-return on capital for 
1928. 

Operating expenses for 1927, exclusive of depreciation, are 
shown by Bland to have been $415,693.16. If the operating ex- 
penses should show an increase of 5 per cent to care for the 
increased business (and there are a number of general expenses 
that should show no increase), it would place the 1928 operating 
expenses, exclusive of depreciation, at $436,477.81. This in- 
cludes the nonrecurring extraordinary expense of $19,519.59 
which might well be eliminated as an operating expense in fore- 
casting future results of operation. Deducting the operating 
expenses from the gross revenue, we have a balance of $361,316.- 
42 available for depreciation and return. 


The operating costs, except the depreciation charge and cost 
of gas, were not criticised by the City. We make neither analysis 
nor comment on it here. 


Depreciation. 


[5] Much has been said about the rate of depreciation, there 
being on this item, as practically every other, a sharp difference 
between the Gas Company and the City. Depreciation is 
charged as an operating expense. It is in addition to the 


regular maintenance of the property. What the rate should be 
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has resulted in numerous court comments and Commission deci- 
sions and we are left here to determine, from the facts, what 
amount gas users should pay annually into the depreciation re- 
serve for the purpose of ‘protecting the property against obsoles- 
cence and decay, in addition to the charge against income for 
maintenance. The property has been well maintained as may 
be judged by the amount spent annually for that purpose, the 
1927 charge being $85,624.32, in addition to which is the item 
of $19,519.59 as a portion of an extraordinary expense amortized 
over a period of five years.. The record discloses that the prin- 
cipal part of a gas distribution system is long-lifed when ade- 
quately maintained. As suggestive of that fact, it may be noted 
that only $76,141.45 has been charged to the depreciation ac- 
count during the life of the property while there is now an ac- 
cumulated reserve for depreciation amounting to $1,394,934.44. 
The per cent charged off for depreciation has varied, the rate for 
1927 differing from the per cent charged in 1926. Upon this 
record we can find no justification for an annual charge against 
income of more than two per cent of the fair value of the 
property and we fix that per cent as the depreciation allowance. 


Lone Star Gas Company. 


[6]. The Lone Star Gas Company, hereinafter referred to as 
the Lone Star, was made a party to this proceeding by the City. 
The petition, upon which the Lone Star was made a party, alleged 
that the existing contract between the Lone Star and the Gas 
Company, and under which the Lone Star received two-thirds 
of the gross receipts from the sale of natural gas in the city of 
Fort Worth by the Gas Company, was an unreasonable and 
unjust proportion of the amount received for natural gas by the 
Gas Company. It alleged that the Lone Star Gas Company and 
the Fort Worth Company are both owned by the Lone Star Gas 


Corporation and, while being separate corporate entities, were 
in fact one and the same. That the Fort Worth Gas Company 
was dominated and controlled by the Lone Star Gas Company 
and that the unreasonable charge made and received for the 
gas furnished to the Fort Worth Gas Company was an un- 


just and unreasonable charge against the consumers of natural 
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gas in Fort Worth. The Lone Star Gas Company in its ans- 
wer denied the allegations of the City and especially alleged that 
the price received by it, that is two-thirds of the gross receipts 
of the sale of natural gas in Fort Worth was a reasonable 
charge; that the contract was made long prior to the time the 
Lone Star Gas Corporation became the owner of the stock of both 
companies. That it was made at arm’s length, that is that it was 
made with both companies acting independently and without any 
influence one on the other. It was also the contention of the 
Lone Star Gas Company that the rate was a reasonable one per se 
ard a less net rate, considering the wastage of gas, than the rate 
received by the Lone Star Gas Company from other comparable 
purchasers. The Lone Star Gas Company receives 45 cents out 
of every thousand cubic feet of gas sold by the Gas Company 
and collected for at 674 cents per thousand eubic feet. However, 
the Lone Star, sustaining as it does, all of the loss of gas from 
leakage after it reaches the lines of the Gas Company, such loss 
must be taken into consideration in connection with their net 
revenue from the Gas Company. The record discloses that, 
charging all waste gas to domestic consumers, the Lone Star 
received during the year 1927 .379 cents per thousand cubic 
feet of gas furnished domestic consumers. But the record also 
discloses the fact that for the year 1927 only 20.24 per cent of 
the total gas sold in Fort Worth went to domestic consumers, 
hence the domestic consumers are properly chargeable only to 
that percentage of the total waste gas and, so considering, the 
price received by the Lone Star Gas Company from domestic 
consumers would be increased. 

The contract between the Lone Star and the Gas Company was 
made September 30, 1909 and provides that the Lone Star 
shall deliver gas to the Gas Company when and as it may be 
required to serve its domestic consumers for a period of twenty- 
one years at and for a price equal to two-thirds of the gross 
receipts of the Gas Company from the.sale of gas under the con- 
tract. The two-thirds, one-third provision applied to domestic 
gas, there being a special price made for industrial gas fur- 
nished to industrial users. 


The only direct testimony submitted at the hearing to sub- 
P.U.R.1929A. 
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stantiate the City’s contention as to the unreasonableness and 
unjustness of the rate was the testimony of D. L. Cobb, treasurer 
of the Lone Star Gas Company, who was called as a witness by 
the City. Under a subpena duces tecum, he testified with re- 
spect to the Lone Star Gas Company’s operation for the year 
1927 from the financial report of the Lone Star Gas Com- 
pany for the month of December, 1927 and the entire year of 
1927. The testimony of witness Cobb was to the effect that the 
total cost of gas delivered by the Lone Star Gas Company was 
13.42 cents per thousand cubic feet. Further interrogated, he 
gave as his best judgment, without having definite information 
at hand, that the cost of delivering gas to the Fort Worth Gas 
Company was between 18 and 20 cents per thousand cubic 
feet. Both cost figures included not only the cost of gas but all 
the service, including transportation, overhead and general ex- 
penses. He testified that in his opinion the total fair value of 
the Lone Star Gas Company’s property, including not only the 
Texas property but that in Oklahoma, would be not less than 
$50,000,000. The Lone Star Gas Company offered no testimony 


as to the reasonableness or justness of the contract and the charge 
made to the Fort Worth Gas Company, other than its general 
testimony, including that of the president of the Fort Worth 
Gas Company that the contract was considered a fair and just 
one. 


It must be obvious that this evidence is not sufficient for the 
Commission to make a definite finding with respect to the rea- 
sonableness of the charge for gas by the Lone Star Gas Company 
to the Fort Worth Gas Company. The information was and is in 
possession of the Lone Star Gas Company and the burden of 
proof rested upon it, after the reasonableness and justness of 
its charge had been challenged, to justify such charge. 

The fact is not controverted that the present contract between 
the Lone Star and the Gas Company, and under which con- 
tract the Lone Star must suffer the loss of all gas wasted by the 
plant of the Gas Company, was made prior to the common own- 
ership of both companies by the same holding company, or that 
it was made at arm’s length by the parties to the contract. But 


the fact does not by any course of reasoning prove the reasonable- 
P.U.R.1929A. 
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ness or justness of the price charged the Gas Company by the 
Lone Star. 

Numerous elements, among them a lack of competition, might 
have contributed to the fixing of the price, and the purchasing 
company in the absence of competition may have made the most 
advantageous price for gas at the time and under the existing 
circumstances that it could. But if the Fort Worth Gas Com- 
pany were today a free agency with no common ownership of 
itself along with its gas furnishing contractor, free to seek its 
gas where it might secure the best price under competitive 
conditions, a different price might be fixed. It cannot be con- 
tended that it is now in a position to secure gas from any source 
other than the Lone Star Gas Company which is not only 
owned jointly with the Fort Worth Gas Company but which 
controls and manages the operation of the Fort Worth Gas 
Company. It would be ridiculous to assume that the Lone 
Star Gas Corporation, owning both the Lone Star Gas Company 
and the Fort Worth Gas Company, would permit the latter to 
go into the open market and purchase at the best bid and at 
the best price it could the gas with which to furnish the gas 
consumers in the City of Fort Worth. 

Among other matters developed in the general testimony was 
the fact that large sums of money out of operating expenses had 
been spent by the Gas Company in the repair of its line in an 
effort to and which did result in greatly decreasing the wastage 
of gas in the pipe line of the Gas Company, all of which re- 
dounded to the benefit of the Lone Star Gas Company. In other 
words, the expenditures for this purpose by the Gas Company out 
of its income went to the sole benefit of the Lone Star Gas Com- 
pany and resulted in no financial benefit to either the Gas Com- 
pany or consuming public. 

Taking the view of this case we do, we make no finding 
with respect to the justness and reasonableness of the charge made 
by the Lone Star Gas Company to the Fort Worth Gas Company 
for the domestic gas furnished, But we are inclined to the view 
that it is our duty to keep this part of the case open on the 
docket for further consideration and, if necessary, for further 


investigation and finding, as such will be our course. 
P.U.R.1929A, 
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Rate of Return. 


[7] The Gas Company asks for a rate of return of not less than 
ten per cent. The City contends that a return from five to 
eight per cent is adequate. 

It is our duty to fix a rate of return that will constitute just 
compensation to the Gas Company for its investment for the 
publie use and convenience. 

“There is no particular rate of compensation which must, in all 
cases and in all parts of the country, be regarded as sufficient 
for capital invested in business enterprises. Such compensation 
must depend greatly upon circumstances and locality; among 
other things, the amount of risk in the business is a most im- 
portant factor, as well as the locality where the business is 
conducted and the rate expected and usually realized there upon 
investments of a somewhat similar nature with regard to the 
risk attending them.” (Willcox v. Consolidated Gas Co. 212 
U. S. 19, 48, 53 L. ed. 382, 29 Sup. Ct. Rep. 192, 48 L.R.A. 
(N.S.) 1134, 15 Ann. Cas. 1034). 

The rate of return from properties such as this varies. There 
was some testimony as to the hazard attaching to the natural gas 
business but we do not regard it as a serious factor here. There 
is abundant available gas in Texas and the lines of the furnishing 
company penetrate the leading sources of supply not only in 
Texas but Oklahoma as well. So far as it is humanly possible 
to judge, there will be an abundance of natural gas available to 
Fort Worth long after this controversy is forgotten. Few busi- 
ness enterprises realize as much as 8 per cent on their investment 
and most of them are content with less. 

Under the Interstate Commerce Act (§ 15a, paragraph 3), 
the Interstate Commerce Commission is directed by the Congress 
to determine from time to time and make public what percentage 
of the aggregate property value of railroads constitute a fair 
return thereon, and for two years, beginning March 1, 1920, the 
Congress fixed 54 per centum of such aggregate value as consti- 
tuting a fair return. At the conclusion of the 2-year period, the 
Commission, complying with the requirements of the act, fixed 


the sum of 5? per cent of the aggregate value of railroads as being 
P.U.R.1929A. 





154 TEXAS RAILROAD COMMISSION, 


a fair return on their investment as fixed by the Interstate 
Commerce Commission, and the law itself provides 6 per cent as 
the maximum return to railroads, beyond which the Government 
takes half of the addition and requires the railroad to set by the 
other half in a reserve fund. It may not be that a railroad prop- 
erty is altogether comparable to a gas property, but our knowledge 
of railroad operations and the hazards attending them, to- 
gether with the uncertainty from time to time as to the volume of 
business, leads us to the conclusion that it is at least an indica- 
tion of the percentage of return to which capital devoted to a 
public use is entitled. 

The Fort Worth Gas Company has a practical monopoly of the 
domestic gas business in a fast growing city of 175,000 popula- 
tion, selling a highly desirable commodity that is a human ne- 
cessity. It oceupies the streets and alleys of the city free of 
charge so far as franchise is concerned and has 33,000 custom- 
ers at hand and the list continually increasing. This would 
seem to give an unusual degree of permanency to the business and 
free it from many of the hazards other enterprises are subjected 
to. 

We have fixed the sum of 8 per cent in other cases as a fair 
return but in none of them are conditions so favorable to the 
company as in this one. The record in this proceeding justifies 
a lower return. In our judgment, taking into consideration all 
the conditions surrounding this property, a return of 7 per cent 
on the fair value here found will be a reasonable and fair return 
on the investment. 


The Rate. 


[8] The present rate of 75 cents per thousand cubic feet less 
a discount or deduction of 10 per cent for payment of bill within 
ten days from date of the monthly billing was fixed by the gov- 
erning authorities of the city of Fort Worth on about June 9, 
1920 and became effective shortly thereafter. The rate was ac- 
cepted by the Gas Company and, in the absence of any testimony 
to the contrary, it was agreeable to the rate so established and 
operated thereunder without complaint until about August, 1927. 


We have already pointed out herein the rapid development of the 
P.U.R.1929A. 
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property and its increase in number of consumers and increase 
in both domestic and industrial sales since that time. 

For the first year after this increase there was a decrease in 
the amount of gas consumption presumably due to the increase in 
the rate. It is our opinion that there is a limit in the charge for 
a public service of this nature beyond which a portion of those 
who use the service will not go because of possibly cheaper fuels. 
We do not say the present rates charged in the city of Fort 
Worth mark that boundary line, but we do say that, in order to 
give the distributing company a reasonable return, the present 
rates, under all the cireumstances, should not be increased, 

We have given the most careful consideration to all the facts 
presented in this case and have here stated our conclusions as to 
the present fair value of the property, the amount of income 
available for return, what depreciation should be allowed and the 
per cent of value that constitutes a fair return. There is no 
need to repeat them here. We have seen the picture of a public 
utility growing and developing by leaps and bounds under exist- 
ing rates, with this apparently the first note of discord between 
those serving and those served. As we apply the facts, the 
present rate should yield a fair and reasonable return and, as the 
case has been studied and developed step by step, we have been 
led to the final conclusion that the increase in rates sought has not 
been justified and should be denied. Such will be our order. 

The city asked for a reduction of the present rate to domestic 
consumers from the present basis of 75 cents per thousand 
cubic feet with 10-per cent reduction for prompt payment. of 
bills to 60 cents per thousand cubic feet with ten per cent 
reduction for prompt payment of bills. 

It is unnecessary, to. discuss this at length., Based on the 
present charge for gas to the Gas Company, its revenues will not 
justify a reduction of rates and the application is refused. 


Conclusion. 


We believe the interests of the Gas Company and the citizens 
are mutual. The Gas Company is supplying to the citizens 
not only a necessary commodity but one of special convenience 


and making for human comfort and happiness. This record is 
P.U.R.1929A. 
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barren of any complaint as to the adequacy of the service ren- 
dered. Those who are providing the finances for its promotion 
and assuming the responsibility of its operation are entitled to 
fair compensation for their money and labor. Upon the other 
hand the citizens en masse through their organized city govern- 
ment furnish to the Gas Company without charge the public 
streets and alleys and a practically exclusive right to sell this val- 
uable necessity to a large list of willing and waiting domestic 
patrons, a list which is continually growing. Surely the interests 
of seller and buyer are common. The Gas Company should be 
willing to accept the lowest possible charge for its service and 
the citizen willing to accord the right of fair return. There ap- 
pears to be a sharp difference and we have, in the discharge of 
our official duties, been called upon to adjust as best we can 
these differences. We believe there is a very fertile field for con- 
structive co-operation on the part of the Gas Company and its 
customers in Fort Worth, and we venture the hope this may 
result in the future. 

Just this word of explanation: The Commission would have 
been very happy if it might have had the time at its command 
to go into greater detail in this opinion with some features of 
this case, but the urgency for an early decision, the demand upon 
our time with other official duties and the extensive study we 
have had to make of a voluminous record in order to reach our 
conclusions have made some brevity in the opinion necessary if 
prompt rendering of our judgment is to be accomplished. 

A proper order will be issued putting into effect the findings in 
this opinion. 


Note.—Intercorporate Relations. 


I. In general, 156. 
II. Railroads, 157. 
III. Supply and distribution, 158. 


I. In general. 


Use by a street railway company of another company’s route, 
whether as coadventurer, principal, or licensee, involved an agree- 
ment between corporations for use or operation by one of the fran- 
chises of the other, an action prohibited by the New York Public 
P.U.R.1929A. 
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Service Commission Law (Consol. Laws, Chap. 48) § 54. Berkey 
v. Third Avenue R. Co. 244 N. Y. 602, 155 N. E. 914, March 1, 
1927. 

A contract between a rapid transit company and a private cor- 
poration covering the advertising and vending privileges on the 
transit lines, which contract is a substitution of a prior contract 
and which extends the term and provides for a larger payment, was 
not approved on the grounds that the prior contract had never been 
approved by the Commission, that no opportunity had been given 
for competitive bids, and that there was a question whether the 
city’s rights as a silent partner of the transit company had been 
adequately secured. Re Interborough Rapid Transit Co. (N. Y.) 
No. 6634, Feb. 9, 1925. 


Il. Railroads, 


An operating carrier was ordered to be reimbursed for such losses 
as might be incurred where one of two closely related electric 
railway companies, provided passenger service over the other com- 
pany’s tracks on a,particular line at a considerable financial loss, 
in order to fulfill,franchise obligations of the latter company. Re 
Peninsular R. Co,,.(Cal.) Decision No. 19592, Application Nos. 
13585, 13584, April.13, 1928. 

On the establishment of a joint rate for rail and water carriage, 
the railroad company is entitled to protection from the liability of 
the water carrier on claims arising from movements on through 
bills of lading, and may demand a surety bond. Shreveport Cham- 
ber of Commerce v. Louisiana-Arkansas Barge Service (La.) No. 
660, Order No. 390, May 8, 1926. 

An agreement between a railroad company and a terminal rail- 
road for the use of terminal facilities, including the station of a 
railroad company which controlled the terminal company, which 
does not take into consideration that a large part of the terminal 
carrying costs should be carried by the parent railroad because the 
terminal is monumental in character and designed to add to the 
prestige of the parent company, and which does not consider the 
factor that the quantity and quality of the space used in the terminal 
by the parent company is much greater than that used by the other 
railroad, was disapproved. Re Long Island R. Co. (N. Y.) Case 
No. 2692, January, 1925. 

In Re Long Island R. Co. (N. Y.) Case No. 2754, May 29, 1925, 
in disapproving a rental arrangement for a railroad to use the 
terminal of another on the basis of a hypothetical terminal con- 
structed solely for the lessee, Commissioner Harkness said: “With 
respect to the first of these bases, it may be said that it has all the 
weakness of the hypothetical as against the actual. It is not a ques- 
P.U.R.1929A. 
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tion of what might have been done; it is a question of what could 
have been done. The Long Island Company could not have financed 
the construction of such a terminal with its tunnel approaches, and 
its entry into Manhattan as a matter of actuality was dependent 
upon its needs being incorporated in the plans for the Pennsylvania 
Terminal backed as it was by the financial strength of the Penn- 
sylvania System. This was the only way, practically and actually, 
that the Long Island passengers could get this great additional 
service. . . . As access to Manhattan for the Long Island Com- 
pany and its passengers was possible only as a part of the Pennsyl- 
vania improvements and as those improvements were approved by 
public authority, I consider that it would be unfair at this late date 
to attempt arbitrarily to fix the Long Island Company’s rent upon 
a hypothesis that never could have actuality. Furthermore, rail- 
roads are as entitled as individuals are to be judged on foresight ; 
not hindsight. There is no question of the entire good faith of the 
companies in initiating and carrying out the Pennsylvania improve- 
ments. Even if it be admitted that a more economical operation 
could now be worked out on the basis of the hypothetical plan sug- 
gested by the city, nevertheless as the companies used reasonable 
foresight and acted in good faith, they should not now be penalized 
by the application of a hindsight that would involve the destruction 
of much that they accomplished.” 

A lease by a dock company to a dock railroad will be approved 
pursuant to § 54 of the Public Service Commission Law, where it 
appears that most of the railroad line is constructed on the lands 
to be leased, that the railroad is principally engaged in handling the 
business of the dock company, that the public interest is involved 
only so far as freight is handled for other railroads, and that it 
embodies a reasonable and fair arrangement and modification of a 
prior relation of the companies. Re New York Dock Railway 
(N. Y.) Case No. 2747, Feb. 16, 1925. 


III. Supply and distribution. 


A holding company controlling an electric company which fur- 
nished exhaust steam at a low cost to a steam-heating company also 
a subsidiary ordered its electric plant to discontinue such supply. 
As a result increased rates were asked by the steam-heating company 
because of the added cost of generating live steam. The superior 
court of Pennsylvania, in passing upon a complaint against such in- 
crease, held that since the rates were not unreasonable in view 
of the cost of actual services performed, that the changes in the 
plans of the parent company were a proper exercise of managerial 
judgment to which a complainant could not properly take exception. 
P.U.R.1929A, 
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Wayne Public Safety ASso. v. Public Service Commission (Pa. Super. 
Ct.) July 12, 1928. 

A manufacturing company supplying power to its own subsidiary, 
an electric utility, is not required to buy current back at a higher 
price for its own use, and may, therefore, connect its main office 
and branch buildings and property direct to its own power circuit, 
where such service involves the use of no public highways. Re 
Nekoosa-Edwards Light & P. Co. (Wis.) U-3689, May 26, 1928. 
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NATIONAL RADIATOR COMPANY 


v. 
PENNSYLVANIA RAILROAD COMPANY. 
(— N. J. —, 143 Atl. 85.) 


Reparation — Commission jurisdiction — Statutes. 

1. The Board of Public Utility Commissioners has no power to 
award reparation under a statute delegating to it authority to declare 
utility rates unjust, unreasonable, and discriminatory, and to fix and 
correct the same, p. 162. 

Discrimination — Railroads — Rebate. 

2. The fact that a railroad could charge one shipper a higher rate 
for similar service than charged other shippers, because of rebates 
paid to the latter, resulted in undue preference, entitling the shippers 
so discriminated against to recover excess charges, p. 165. 

Reparation — Court jurisdiction — Common law. 

3. The enactment of statutory rate regulation prohibiting utility 
charges, furnishing no remedy by way of reparation for the recovery 
of excess charges, does not take away the shipper’s common law right 
of action for damages for such discrimination, p. 165. 

Reparation — Measure of damages, 

4. The measure of damages in a suit by a shipper to recover ex- 
cess charges is the difference between the alleged discriminatory charges 
made and the rates exacted from the favored shippers, p. 166. 

Discrimination — Railroad preference of shippers — Voluntary pay- 
ment. 

5. Excess payments made by a shipper without knowledge that he 
was being discriminated against by rebates to other shippers until 
after the date of the last shipment involved, were held not to be vol- 
untary to the extent of disentitling the shipper to sue for reparation, 
p- 167. 

[June 21, 1928.] 
P.U.R.1929A. 
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Action by a radiator company against a railroad for alleged 
excess discriminatory charges; reparation awarded. 

Appearances: Hutchinson & Hutchinson, of Trenton, for 
plaintiff; Theodore Strong, of New Brunswick, for defendant. 


Donges, J.: A jury having been waived, this case is before 
me on stipulated facts. 

Between October 2, 1920, and June 21, 1921, plaintiff shipped 
over the railroad of defendant sand originating at Vineland and 
South Vineland, New Jersey, and destined to Trenton, New 
Jersey. Defendant is a common carrier. For the service, plain- 
tiff paid to defendant at the rate of 9 cents per hundred pounds, 
plus United States revenue thereon. This rate was in accord- 
ance with the existing tariffs for shipment of such commodity 
at the times of such shipments. This rate was put into effect 
on August 26, 1920, after hearing by the Interstate Commerce 
Commission as to interstate rates, and after the filing of a report 
by the New Jersey Public Utility Commission, on August 18, 
1920, suggesting that such rates be filed, but recommending that 
they not apply to “intrastate shipments of sand, gravel, and 
broken stone to be used for road building and repair, unless it 
appears more clearly than at present that this would be just 
and reasonable.” Between June 25, 1918, and August 26, 1920, 
the rate on sand moving between Vineland or South Vineland 
and Trenton was 64 cents per hundred pounds, under authority 
of General Order No. 28, issued by the Director General of Rail- 
roads. The carriers declined to adopt the Board’s recommenda- 
tion to carry materials for road building and repair at a lower 
rate, and asked for a hearing and the Public Utility Commis- 
sion, on May 25, 1921, 9 N. J. P. U. C. R. 79, found the rate 
of 9 cents per hundred pounds “unjust, unreasonable, and un- 
duly discriminatory.” Thereupon, this defendant, on July 1, 
1921, filed tariffs in accordance with such conclusion of the 
Public Utility Commission, carrying a rate of 74 cents per 
hundred pounds for sand, irrespective of the use’ to be made 
thereof. 

In its report of May 25, 1921, supra, at p. 85, made part of 


the stipulation in this case, the Utility Commission said: 
P.U.R.1929A. 
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“The shippers seek in these proceedings not only to have de- 
clared the proposed tariff to be unjust and unreasonable, but 
also seek to have the rate imposed under General Order No, 28 
declared to be unjust and unreasonable. We recognize the force 
of this suggestion, but the matter of making any adjustment of 
the charges collected by the carrier under General Order No. 28 
is impossible; that increase was permitted to become and has 
been in effect, and was not challenged nor attacked before this 
board prior to its becoming effective under the law. While, 
therefore, the Board cannot adjust charges made under General 
Order No. 28 if they appear to be excessive, it can consider such 
excess in conjunction with its consideration of the justness and 
reasonableness of the proposed rates.” 

The Board found that the rates charged for the shipment of 
sand “are unjust, unreasonable, and unduly discriminatory.” 
It also said: 

“We conclude that the imposition of 15 per cent upon the 
rates existing and charged by the railroads prior to the increase 
authorized by the Interstate Commerce Commission in ex parte 
74 would be just and reasonable. The imposition of this per- 
centage will remedy the discrimination caused by General Order 
No. 28 as between these commodities and all other commodities 
affected by that order, and will also bring the New Jersey rates 
into appropriate alignment with the rates on these commodities 
in adjoining states,” 

This suit is brought to recover 14 cents for each 100 pounds 
of sand shipped by plaintiff over defendant’s road between 
October 2, 1920, and June 21, 1921, when it paid the rate of 9 
cents per hundred pounds. This claim represents the difference 
between the then existing 9-cent rate and the 74-cent rate estab- 
lished by the tariffs filed on July 1, 1921, in accordance with 
the Publie Utility Commission’s report of May 25, 1921, supra. 

The complaint alleges that plaintiff paid 9 cents per hundred 
pounds; that the Board of Public Utility Commissioners found, 
on May 25, 1921, supra, that such rate was unjust, unreasonable, 
and unduly discriminatory, and that the imposition of 15 per 


cent upon the rate existing prior to the 9-cent rate (namely, 6 
P.U.R.1929A. 11 
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cents) would be just and reasonable. Tariffs were filed carrying 
a rate of 74 cents per hundred pounds. 

Plaintiff alleges that the defendant refunded or paid back to 
certain other shippers of sand the difference of 14 cents per 
hundred pounds, plus the tax thereon, between the rate of 9 cents 
per hundred pounds plus tax thereon and 74 cents per hundred 
pounds plus tax thereon. 

In the stipulation, it appears that between October 2, 1920, 
and June 21, 1921, defendant transported over its line of rail- 
road between stations in the state of New Jersey, sand of similar 
quality for E. Riley Mixner and to T. J. Wasser, state highway 
engineer, and others, and collected at the rate of 9 cents per 
hundred pounds, and that, “subsequent to the finding by the 
Board of Public Utility Commissioners on May 25, 1921, supra, 
defendant refunded to E. Riley Mixner and to T. J. Wasser, 
the New Jersey state highway engineer, the difference between 
the 9-cent rate and the 74-cent rate, or 14 cents per hundred 
pounds, on all shipments of sand made by or for them for road 
building or road repair between the period extending from August 
26, 1920, to June 21, 1921, the payments amounting with inter- 
est to $786.98 in the case of E. Riley Mixner, and $906.51 in 
the case of T. J. Wasser; that defendants made no refunds except 
on shipments for road building or road repair, and that the ship- 
ments involved herein were not for road building or road repair ;” 
that plaintiff made claim for a refund of 14 cents per hundred 
pounds on shipments between the dates of the refund to others, 
and defendant refused to pay same. 

This case presents two questions, namely: (1) Were the re- 
funds to Mixner and Wasser unduly preferential and unjustly 
discriminatory as against the plaintiff? (2) If they were, can 
plaintiff recover its payments in excess of the rates charged oth- 
ers for like service ? 

[1] Plaintiff does not seek to have the rates imposed by de- 
fendant declared to be unjust and unreasonable, nor does it sue 
for reparation. The statute confers no power upon the Board 
of Public Utility Commissioners to award reparation. It may 


declare an existing rate to be unjust, unreasonable, insufficient, 
P.U.R.1929A. 
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or unjustly discriminatory, or unduly preferential, and fix just 
and reasonable rates. P. L. 1911, p. 376, subd. (c.) § 16. 

Subdivisions (a), (b), (c), and (d), § 18, of said act, prohibit 
the making of any unjust or unreasonable rate, classification, or 
practice, or the making or giving, “directly or indirectly, any 
undue or unreasonable preference or advantage to any person 
or corporation or to any locality or to any particular description 
of traffic in any respect whatsoever, or subject any particular 
person or corporation or locality or any particular description 
of traffic to any prejudice or disadvantage in any respect what- 
soever.”” 

These provisions of the Act of 1911 are only declaratory of 
the common law. The doctrine that all shippers shall be treated 
alike was enacted into English law in 1854 by 17 and 18 Vict. 
Chap. 31, and by our state in the Act of 1911 above referred to. 
The courts of this state have followed the common law in a 
number of cases. McGregor v. Erie R. Co. 35 N. J. L. 89; 
Messenger v. Pennsylvania R. Co. 37 N. J. L. 531, 18 Am. Rep. 
754; State ex rel. Atwater v. Delaware, L. & W. R. Co. 48 N. J. 
L. 55, 2 Atl. 803, 57 Am. Rep. 543. 

In the instant case, defendant had filed tariffs for the carriage 
of the commodities in question, and such tariffs made no change 
in rate for carriage of such commodities if used for a particular 
purpose, 

The statute (§ 18, supra) is explicit in requiring equal and 
exact treatment of all shippers. In the Messenger Case, supra, 
the duty was thus defined: 

“A common carrier owes an equal duty to all, and it cannot 
be discharged if he is allowed to make unequal preferences and 
thereby prevent or impair the enjoyment of the common right.” 

Mr. Justice Bedle, at p. 534 of 37 N. J. L. in that case, said: 

“A want of uniformity in price for the same kind of service 
under like circumstances is most unreasonable and unjust, when 
the right to demand it is common. It would be strange if, when 
the object of the employment is the public benefit, and the law 
allows no discrimination as to individual customers, but requires: 
all to be accommodated alike as individuals, and for a reasonable 


rate, that by the indirect means of unequal prices some could 
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lawfully get the advantage of the accommodation and others 
not.” 

As above stated, the tariffs of defendant made no change in 
the rates for carriage of the commodities in question, based upon 
the use to be made of such commodities. The fixing of rates, 
for interstate carriage, dependent upon the ownership of the 
goods tendered, was held invalid by the United States Supreme 
Court in Interstate Commerce Commission v. Delaware, L. & 
W. R. Co. 220 U. S. 235, 55 L. ed. 448, 31 Sup. Ct. Rep. 392. 
The same court held in Interstate Commerce Commission v. Bal- 
timore & O. R. Co. 225 U. S. 326, 56 L. ed. 1107, 32 Sup. Ct. 
Rep. 742, Ann. Cas. 1914A, 504, that a difference in intended 
use of coal did not justify a difference in rate. In that case (at 
p. 342 of 225 U. S. [32 Sup. Ct. Rep. 747]), Mr. Justice Me- 
Kenna said: 

“It is admitted that the fact that a railroad is the shipper or 
consumer is not a circumstance or condition that affects the car- 
riage, nor can the different uses to which the coal may be put, 
and it would seem necessary that any other extraneous condition 
or circumstance could have no greater potency. Once depart 
from the clear directness of what relates to the carriage only 
and we may let in considerations which may become a cover for 
preferences. May a carrier look beyond the service it is called 
upon to render to the attitude and interest of the shippers before, 
or their attitude and interest after, transportation? It must be 
kept in mind that it is not the relation of one railroad to another 
with which we have any concern, but the relation of a railroad 
to its patrons, who are entitled to equality of charges.” 

From the stipulation of facts and from defendant’s brief, it 
appears that defendant did not acquiesce in the exception that 
the rates proposed by the order of the Public Utility Commis- 
sioners, dated August 17, 1920, should not apply to the carriage 
of the commodities in question for road building or road repair, 
and, upon application of the carriers, a hearing was held, which 
resulted in an order fixing rates for such carriage, without the 
exception noted. It appears from the stipulated facts, therefore, 
that defendant was never required, either by its tariffs or by order 


of any authority, to carry sand, gravel, or broken stone at a 
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lower rate than fixed by its filed tariffs for any consignor or con- 
signee. So far as appears in the stipulation of facts, its rebate, 
or drawback to Mixner and Wasser was entirely voluntary. 

[2] The stipulated facts disclose that the service to plaintiff, 
and to Mixner and Wasser, was for the carriage of “sand of 
similar quality . . . over its line of railroad in the state 
of New Jersey and between its stations in the state of New Jer- 
sey.” Hence it must be concluded that the service rendered to 
plaintiff and that rendered to Wasser and Mixner were under 
like circumstances. 

It appears, therefore, that the defendant charged 9 cents per 
hundred pounds for the carriage of plaintiff’s sand, and charged 
74 cents per hundred pounds to others for similar service. The 
charge to Mixner and Wasser “was not the lawful rate. The re- 
bate resulted in the giving of an undue preference, antd was an 
unjust discrimination against plaintiff, and was in violation of 
law. 

[3] At common law the courts had jurisdiction over the sub- 
ject-matter. The passing of rate-regulating statutes which fur- 
nish no remedy to shippers for discrimination in rates do not 
take away the shipper’s common-law right of action for damages 
for such discrimination. As above stated, plaintiff is not seeking 
reparation. It is not attacking the reasonableness of the rate. 
It asserts the right to be put in the same position as to payment 
for like service as other favored shippers. 

In the case of Great Western R. Co. v. Sutton (L. R.) 4 Eng. 
& Ir. App. 226, cited in Interstate Commerce Commission v. 
Baltimore & O. R. Co. 145 U. S. 263, 277, 36 L. ed. 699, 12 
Sup. Ct. Rep. 844, and in Scofield v. Lake Shore & M. S. R. Co. 
43 Ohio St. 571, 615, 3 N. E. 907, 927, 54 Am. Rep. 846, it 
was said: 

“When it is sought to show that the charge is extortionate, as 
being contrary to the statutable obligation to charge equally, it 
is immaterial whether the charge is reasonable or not, it is enough 
to show that the company carried for some other person or class 
of persons at a lower charge during the period throughout which 
the party complaining was charged more under the like circum- 


stances.” 
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166 NEW JERSEY CIRCUIT COURT. 


I can find no case in this state dealing with the question of the , 
measure of damage recoverable in a case like this one. Unlike 
the acts of Congress, which declare the measure of damages re- 
coverable, our statutes merely prohibit the giving of preferences. 
The recovery must be in accord with the common law. 

The doctrine of the common law as well as the provisions of 
our statute against undue preferences are for the benefit of the 
shipper. The law requires that there shall be equality between 
shippers. How may this equality be maintained if a less favored 
shipper has no remedy to put him in the same position as the 
favored shipper ? 

While all authorities agree that discrimination in rates for 
like service is unlawful, there is a conflict as to the measure of 
damages in such cases. According to one line of decisions, the 
damage is to be measured by actual loss. Pennsylvania R. Co. 
v. International Coal Mining Co. 230 U. S. 184, 57 L. ed. 1446, 
33 Sup. Ct. Rep. 893, Ann. Cas. 1915A, 315. 

This decision rests, however, upon the peculiar terms of the 
Act of Congress. As the bill passed the Senate on May 12, 1886, 
§ 2 (49 USCA § 2) provided that the carrier should be liable 
for the difference between the rate charged and the lowest rate 
charged for like service. This was changed before passage by 
both houses, and accounts for the adoption of another measure 
of damages. 

Likewise, Hoover v. Pennsylvania R. Co. 156 Pa. 220, 27 
Atl. 282, 22 L.R.A. 263, 36 Am. St. Rep. 43, was based upon 
a finding that, the services involved not being similar, there was 
no unjust discrimination. 

[4] By the other line of decisions, it is held that the measure 
of damages is the difference between the charges paid by plaintiff 
and those exacted from the more favored shipper. 

Such a case is Union P. R. Co. v. Goodridge, 149 U. S. 680, 
682, 37 L. ed. 896, 13 Sup. Ct. Rep. 970, in which this measure 
of damages was sustained under the Colorado statute, which re- 
quired all persons to be treated alike; likewise in Cook v. Chi- 
cago, R. L. & P. R. Co. 81 Iowa, 551, 46 N. W. 1080, 9 L.R.A. 
764, 25 Am. St. Rep. 512. 


This question was fully discussed in a very enlightening opin- 
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ion of the Minnesota supreme court, in Sullivan v. Minneapolis 
& Rainy River R. Co, 121 Minn, 488, 142 N. W. 3, 45 LRA. 
(N.S.) 612, in which the authorities are reviewed. In that case 
it was held: 

“Tn such an action, whether based upon the common law or 
the statutory duty not to discriminate in rates, the shipper may 
recover the difference between the charges exacted of him and 
those accepted from the most favored shipper.” 

As was said by Mr. Justice Philip E. Brown, on p. 496 in 
that case: 

““As soon, therefore, as the duty of equality is established, by 
reference either to the common law or to statute, the general 
damages incident to a violation thereof obviously include the 
difference between the charges involved in the discrimination, 
whether, as in the English case cited, they be viewed as flowing 
from extortionate or excessive charges, or, as in our conception 
thereof, they be deemed as purely compensatory, by way of res- 
toration of equality. The wrong complained of being unlawful 
discrimination, the damages inevitably incident thereto must in- 
clude the difference between the amount paid by the shipper from 
whom the full rate is exacted and that accepted from the more 
favored one. Any other conclusion would, in many cases, deprive 
the shipper of the benefit of the rule of equality, and we would 
have the resultant anomaly of the invasion of a right coupled 
with the denial of a remedy.” 

This conclusion seems to me to be supported by both reason 
and authority. 

Finally, defendant urges that the payment to defendant was 
voluntary and, therefore, not recoverable. I am unable to reach 
this conclusion. 

[5] When plaintiff made the payment, it was not aware that 
defendant was giving, or intended to give, a lower rate, by draw- 
back or refund, to any other shipper. It had a right to assume 
the carrier would charge all shippers in accordance with its filed 
rates. It obtained knowledge after the date when the last ship- 
ment involved in this suit was made. It did not make payment 
with full knowledge of all the facts. 


Even if plaintiff had knowledge of the refunds to Wasser and 
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Mixner, under authority of McGregor v. Erie R. Co. 35 N. J. L. 
89, and Cook v. Chitago, R. I. & P. R. Co. supra, plaintiff would 
not be barred from recovery, having made protest by demanding 
equality, upon learning of the facts. 

I find, therefore, that the refund to Mixner and Wasser, and 
defendant’s refusal to treat plaintiff in like manner as to charges 
for like service, created and constituted an unjustly discrimina- 
tory and unduly preferential rate and charge, and subjected 
plaintiff to prejudice and disadvantage, and was contrary to law, 
and that plaintiff is entitled to have from defendant the excess 
of such charges, being 14 cents for each hundred pounds shipped 
to it, as set forth in the agreed state of facts, amounting to the 
sum of $1,044.11, with interest thereon. 
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HUNTINGTON DEVELOPMENT & GAS COMPANY 


v. 
PUBLIC SERVICE COMMISSION et al. 
[No. 6239.] 
(— W. Va. —, 143 S. E. 357.) 


Discrimination — Jurisdiction of Commission — Distribution con- 
tract — Natural gas. 

A supplemental contract between a gas company and a distribu- 
ting company, obligating the latter to bear the loss in gas leakage 
upon its lines until compliance is had with a term of the original con- 
tract requiring the distributing company to keep and maintain its 
line in a proper state of repair, is not invalid as being a discrimin- 
ation between individual consumers supplied by the gas company, and 
the Public Service Commission is without authority to enter an or- 
der disregarding it in a proceeding before it which does not involve 
discrimination, adequate supply, or rates as between the consumers. 


[May 19, 1928.] 
Headnote by the Court. 
Apprat from order of Public Service Commission requiring 


the gas company to take over certain gas line extensions ; reversed 


and remanded with directions. : 
F.U.R.1929A. 
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Appearances: W. C. W. Renshaw, of Huntington, for ap- 
pellant; J. W. Fitchett, of Huntington, for respondent Topping ; 
F. M. Livezey, of Huntington, for respondent Public Service 
Commission. 


Lively, J.: The Huntington Development & Gas Company 
(hereinafter referred to as the defendant gas company) obtained 
this appeal from an order of the Public Service Commission 
entered in Case No. 1804, wherein W. M. Topping and W. W. 
Ridenour, intervener, as complainants, sought to require the 
gas company to take over and maintain certain gas line exten- 
sions in Cabell county. 

In 1920, complainant Topping and seven of his neighbors 
residing about five miles from the city of Huntington formed an 
organization which they called the Four Pole Gas Company (the 
name adopted being that of a creek in that vicinity), and entered 
into a verbal agreement with the defendant gas company to fur- 
nish them gas for domestic purposes. At a cost of $2,500, they 
constructed a 2-inch extension about a mile and a half in length, 
under the direction of the gas company, which was connected to 
its 12-inch high pressure main running through this section from 
Branchland, Lincoln county, to Huntington. Under this agree- 
ment, the duty of maintaining and repairing the extension rested 
upon the Four Pole Gas Company, while the defendant gas com- 
pany was required to install and read all meters and collect 
the gas bills from each consumer. Not long after this arrange- 
ment had been made, complainant Ridenour and nine other 
individuals living on Sixteenth street beyond the Four Pole 
Gas Company’s line formed the Sixteenth Street Gas Company, 
and at their own expense constructed a further extension of one 
and a half miles, and for the sum of $800 secured the privilege 
of tapping the Four Pole Gas Company’s main. They also paid 
to that company $50 for every person tapping the Sixteenth 
street line. Each company charged the individual consumers 
a fixed fee for the privilege of attaching to its respective main. 
The sums so collected were used to reimburse the founders of 
the two organizations for their initial outlay, to repair and main- 


tain the gas lines, and to assist certain consumers in installing 
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service lines of exceptional length. In the beginning, defendant 
gas company put in and read the meters, and collected the bills 
of individual consumers on both of these extensions. 

This situation continued until 1924, when the defendant 
gas company changed hands, and the new owner, conceiving that 
a large amount of gas was lost through leakage on rural lines 
of this character, and especially on the two extensions in ques- 
tion, by reason of their being out of repair, consulted with repre- 
sentatives of the Four Pole Gas Company as to the feasibility of 
continuing to furnish gas under the existing conditions. Numer- 
ous conferences were held, as a result of which, on December 
23, 1924, a written agreement was entered into between defend- 
ant and W. M. Topping of the Four Pole Gas Company, under 
the terms of which the latter company agreed to pay $100 for 
the installation of a master meter on its pipe line then connected 
to the gas company’s two 12-inch mains. It was further pro- 
vided therein : 

“That the Four Pole Gas Company upon presentation of the 
monthly bills will pay to the Huntington Development & Gas 
Company a sum equal to the difference between the consumption 
of gas as registered on the master meter less the sum total of 
the consumption of gas of all the consumers’ meters attached 
to said Orchard Grove line, at the regular standard rate per 
thousand cubic feet of the Huntington Development & Gas Com- 
pany. This arrangement is to continue until the pipe line is 
properly repaired and placed in an efficient operative condition 
as approved by the representative of the Huntington Develop- 
ment & Gas Company, and said line to be repaired as understood 
is the one between the point where the Orchard Grove line taps 
on the main line of the Huntington Development & Gas Com- 
pany, and the houses of each and every consumer referred to. 
It is further understood and agreed upon in any event that the 
master meter is not to be disconnected and the arrangement 
agreed upon herein discontinued until after July 1, 1925, and 
then only if you have complied with the provisions outlined 
herein.” 

After the installation of the master meter, whenever a con- 


sumer moved out of a residence, the gas company took out the 
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meter and the new tenant or occupant was required to install 
another at his own expense. Because of the gas company’s re- 
fusal to read such meter, that duty involved upon plaintiff Top- 
ping representing the plaintiff Four Pole Gas Company. This 
practice was continued on both the Four Pole Gas Company 
and the Sixteenth Street Gas Company’s lines, until finally the 
defendant gas company was reading the meters and collecting 
gas bills from twenty-nine consumers, while Topping, represent- 
ing the Four Pole Gas Company, was held responsible for the 
gas delivered to twenty consumers and all the leakage; he being 
charged with the difference between the reading of the master 
meter and the sum total of the readings of the twenty-nine meters 
owned and read by the gas company. The difference between 
the amount charged Topping by the gas company and the amount 
he collected from the twenty persons whose meters he read was 
paid by the original members of the Four Pole Gas Company, 
and was not proportioned among the other consumers in any 


way. A master meter was installed by the Four Pole Gas Com- 


pany at the point where its line connected with that of the Six- 
teenth Street Gas Company, but as yet it has not been put in use. 

In September, 1927, the Four Pole Gas Company, by W. M. 
Topping, and the Sixteenth Street Gas Company, by Duncan 
W. Daugherty, joined in an offer to turn over without charge 
to the Huntington Development & Gas Company, their extension 
lines and rights of way therefor, in consideration of the gas 
company’s maintaining and repairing such lines, furnishing an 
adequate supply of gas, and reading the meters, and collecting 
all gas bills therefor. The gas company declined this offer. At 
a later date, this present proceeding was instituted by the com- 
plainant Topping, asking that the gas company be required 
to take over and maintain the extension line, in order that he 
might be relieved of the contract mentioned‘ above. Complain- 
ant Ridenour intervened, asserting that, should a consumer on 
the Sixteenth street line whose meter is read by W. M. Topping 
refuse to pay for gas used through said meter, he (Ridenour) 
would be held responsible, and, therefore, he sought similar 
relief. 


It further appears from the testimony offered on behalf of the 
P.U.R.1929A. 
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gas company, before the Public Service Commission, that the 
complainant’s gas lines were in a bad state of repair, and the 
conditions under which the service was rendered made it neces- 
sary that new lines be constructed, both because of the inade- 
quacy of the present ones and their present state of deteriora- 
tion. The cost of such new lines was estimated to be $19,000. 
On the other hand, the Commission’s engineers reported that the 
extension lines were in a fair state of repair comparable to non- 
standard lines in other like sections of the state. However, they 
recommended that the individual meters on the complainants’ 
service lines should be moved to a point where the service lines 
connect with the complainants’ main line. The Commission’s 
engineers were further of the opinion that the meters could be 
so moved and the gas lines completed rehabilitated by the ex- 
penditure of $750. 

After hearing the evidence introduced in the case and the 
arguments of counsel, the Public Service Commission held that, 
at the time the complainants and their associates had attached 
their extension to the gas company’s lines, it was then and is 
now the duty of the gas company, a public service corporation, 
to supply gas to these persons so making their connections, and 
to furnish and maintain in good’ order meters to measure the 
gas so supplied, and to collect a reasonable compensation there- 
for; that this duty could not lawfully be changed, modified, or 
impaired by any contract made between the defendant public 
service corporation and any other person; that the service now 
being rendered by the defendant to the persons whose lines are 
connected with those of the Four Pole Gas Company and the 
Sixteenth Street Company is not sufficient, because “(a) the de- 
fendant has failed to provide and maintain meters-to measure 
the gas supply to about twenty consumers, and (b) the defend- 
ant, by its agent or by any other contractor or agent, has failed 
to read the meters and collect charges for gas delivered to 
about twenty consumers, and (c) certain of said consumers are 
being charged for the quantity of gas consumed by them, and 
(d) none of the said consumers, except the complainant Top- 
ping, is being charged with any sum for a share of portion of 
the quantity of gas that is being lost by way of leakage in the 


lines constructed by them and to which their service lines are 
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attached, all the leakage being charged to said complainant ;” 
that said practices are discriminatory and preferential as among 
the consumers on said line. The Commission, therefore, ordered 
that the Huntington Development & Gas Company be required 
to furnish gas to all the persons desiring the same who now or 
hereafter may have service lines attached to the lines of the 
Four Pole Gas Company and the Sixteenth Street Gas Com- 
pany; that the gas company should install meters at the point 
on the service lines recommended by the Commission’s engineers ; 
that the defendant should read the individual meters and the 
master meter monthly (both to be read on the same day); and 
that “the rate shall be the rate charged for like service in the 
city of Huntington, except that there shall be added to each 
consumer’s monthly bill a charge for leakage in proportion to 
his consumption of gas, which said charge shall be ascertained 
in the following manner: The entire quantity of gas delivered 
into the line of the Four Pole Gas Company shall be measured 
by the master meter at the point of junction with the defend- 
ant’s line at an average pressure for the preceding month, which 
pressure shall be sufficient to deliver gas to said consumers at 
a pressure of eight ounces; the difference between 90 per cent 
of the quantity so ascertained and the aggregate amount of gas 
delivered to consumers as ascertained by reading the consumers’ 
meters shall be deemed the leakage apportioned to the bills of 
said consumers.” This order was to continue in effect six 
months after March 1, 1928, until otherwise ordered by the Com- 
mission, and the defendant on April 10, 1928, and monthly 
thereafter for six months, was required to file with the Commis- 
sion a statement showing the data relating to the leakage of gas. 
Jurisdiction of the cause was retained to receive said reports 
and to make such further order as the Commission might deem 
proper. 

We are met at the outset of this case by a motion to dismiss 
the appeal as improvidently awarded because the Commission’s 
order is not final. We are not disposed to dwell at length upon 
this motion. The order, while provisional in some respects, is 
final, in that it determines the rea] matter in controversy ; name- 
ly, the validity of the contract made on December 23, 1924. 


The controlling question presented is whether the written 
P.U.R.1929A. 
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contract of December 23, 1924, entered into between the com- 
plainant Topping, representing the Four Pole Gas Company, 
and the defendant gas company, was an encroachment upon the 
Commission’s power to regulate the service furnished by the 


former to its consumers. It is apparent that, by reason of its 
declared policy, as evidenced by tariffs published, the extent to 
which, and the manner in which, it has supplied gas in this 
community, the gas company was in 1924 and is now under a 
duty to provide service to the forty-nine or more consumers on 
the Four Pole and the Sixteenth street extension lines. Con- 
sequently it is in respect to that service subject to the Commis- 
sion’s power of regulation, which, in the exercise thereof may 
disregard any contract deemed to be at variance with the needs 
of the service as determined by it, or which is discriminatory 
in character. Volume 1, Spurr on Guiding Principles of Pub- 
lic Service Regulation, pp. 111, 112; § 23, Chap. 15—O, of 
the Code. 

But is this contract at variance with the needs of the service, 
or is it discriminatory in character? We are inclined to be- 
lieve not. Under the original agreement entered into in 1920, 
the Four Pole Gas Company (by this designation we refer to 
Topping and his seven associates; the consumers subsequently 
tapping its lines did not become members of the company), 
agreed to build, maintain, and keep in repair its extension line. 
And it was, under the circumstances, but reasonable for the gas 
company to requ:re that this should be done. From time to time 
the Four Pole Gas Company allowed various individuals to tap 
its mains, charging each of them a fixed sum. This money went 
to the members of the Four Pole Gas Company who used it in 
reimbursing themselves for their initial expenditure in the build- 
ing of the company’s lines, to maintain and repair the same, and 
in assisting consumers who were required to build service lines 
of unusual length, The Four Pole Gas Company likewise 
charged the Sixteenth Street Gas Company $800 for tapping its 
main, and received $50 for each individual tapping on the Six- 
teenth Street Company’s extension. This duty of maintenance 
and repair of its line rested upon the members of the company 
alone, and their whole course of action indicates that they recog- 
nized this responsibility. Likewise, as between the Four Pole 
P.U.R.1929A. 
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Gas Company and the defendant gas company, the former was 
under a duty to see that the Sixteenth Street Gas Company kept 
its line in repair. Topping and his associates received the fees 
paid to the Four Pole Gas Company and used them as they saw 
fit. They also apportioned among themselves the sums due for 
gas leakage which the Four Pole Gas Company was required to 
pay. It is not necessary in this proceeding to determine the ex- 
tent to which the Four Pole Gas Company can require the other 
consumers on its line and the Sixteenth street line to share this 
leakage loss. The gas company dealt with the Four Pole Gas 
Company, and not with the individual consumers who may have 
tapped the Four Pole Gas Company’s line, or that of the Six- 
teenth Street Gas Company. The agreement of December 23, 
1924, was between the same parties as the original contract of 
1920 or 1921, was supplemental thereto, and served as a means 
of carrying out one of its provisions, namely, that the Four 
Pole Gas Company should maintain and keep in repair its ex- 
tension line. It merely fixed the obligation which the Four Pole 
Gas Company would incur for not maintaining its line in a 
proper state of repair, which obligation was to end upon the 
satisfactory reconditioning of the extension. Thus it is appar- 
ent that this contract was not an attempt to discriminate between 
the individual consumers on the Four Pole Gas Company’s line, 
nor to interfere with the Commission’s power to regulate the 
service furnished. 

The evidence discloses that, after this subsequent contract 
was entered into, the gas company adopted a policy of refusing 
to install meters or to read them. Such action was not war- 
ranted by the contract of 1924, and was in violation of the prior 
(1920) agreement between the parties. It is the contention of 
the gas company, as brought out by cross-examination of the 
complainant’s witnesses, that whatever duty the gas company 
may have been under in that regard was waived by the Four 
Pole Gas Company through its acquiescence in the failure to 
perform that service. But, be that as it may, regardless of the 
contract between the parties, as the gas company in furnishing 
this service comes under the regulation of the Public Service 
Commission, that body may, not as enforcing specific perform- 


ance of the contract, but as a reasonable regulation, require the 
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gas company to install and read the meters as set out in its 
order. Re Pawhuska Oil & Gas Co. (Okla.) P.U.R.1917D, 947; 
Redding v. Northern California Power Co. (Cal.) P.U.R.1916F, 
801; Wood v. La Farge (Wis.) P.U.R.1917A, 763. 

Even if we were disposed to agree with the Commission that 
the contract of December, 1924, was invalid as being discrimina- 
tory in character, yet the Commission’s order would be erroneous 
in this, it is not apparent from the record that there was any 
evidence upon which the Commission was warranted in fixing 
the arbitrary 10 per cent loss in gas leakage to be borne by the 
gas company. The Commission says that from its experience in 
public service matters it believes such a deduction was proper, 
and that this probable loss in leakage was taken into considera- 
tion in fixing the rate charged. But the Commission’s belief, 
drawn from its fund of experience, is not evidence, and an order 
of the Public Service Commission which is without evidence to 
support it cannot be upheld by this court. Huntington vy. Public 
Service Commission, 101 W. Va. 378, P.U.R.1926D, 835, 133 
S. E. 144. 

It may be well to note in passing that there has been no com- 
plaint by any of the consumers as to the adequacy of the service 
furnished, and so we have not been concerned with that ques- 
tion on this appeal. 

The order of the Public Service Commission will be reversed 
in part and affirmed in part, as above indicated. 

Reversed in part; affirmed in part; remanded. 


Miller, P., absent. 





OHIO COURT OF APPEALS, MARION COUNTY, 


MARION STEAM SHOVEL COMPANY 
v. 
COLUMBUS, DELAWARE & MARION ELECTRIC COM- 
PANY. 
(— Ohio App. —, 162 N. E. 725.) 


Payment — Discount for service interruption — Electric contract. 
A manufacturing company was not permitted to deduct from its 
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monthly bill a discount for service interruption on any day or frac- 
tion of a day in accordance with the terms of a contract with an elec- 
tric company, where such contract was not shown to have been filed 
and approved by the Public Utilities Commission. 


[May 9, 1928.] 


Action by a steam shovel company to restrain an electric 
company from discontinuance of service for alleged nonpayment 
of bills; judgment for the utility in lower court affirmed on ap- 
peal. 

Appearances: Guthery, Strelitz & Guthery, of Marion, for 
plaintiff ; William P. Moloney, of Marion, for defendant. 


Justice, J.: The action was originally brought in the court of 
common pleas to restrain the defendant from discontinuing its 
service of electrical energy at plaintiff's manufacturing estab- 
lishment in the city of Marion, Ohio; and also to compel defend- 
ant to continue to furnish service in accordance with the terms 
of a certain written contract between plaintiff’s assignor and de- 
fendant. That court dismissed the petition and entered a judg- 
ment for defendant. The cause is here on plaintiff’s appeal, and 
is submitted on the evidence. 

Plaintiff is an Ohio corporation and the owner of a large man- 
ufacturing establishment at Marion, Ohio. Defendant is an 
Ohio corporation and the owner of a large electrical power plant 
at Scioto, Ohio. 

The Marion Steam Shovel Company was organized back in 
the ’80s. On April 14, 1927, it sold and transferred all its prop- 
erty to a new corporation of the same name. The plaintiff, as 
such transferee, assumed all the obligations of the old shovel 
company, and succeeded to and took the place of the old steam 
shovel company in all its existing contracts. Among such con- 
tracts is the contract in question. 

It appears that on September 16, 1921, at Marion, Ohio, the 
old shovel company and the defendant entered into a written con- 
tract for the supplying of electrical energy by defendant to the 
old shovel company at its manufacturing plant at Marion, Ohio. 
According to this contract, the defendant agreed to sell and de- 
liver a certain quantity of electrical energy at a certain rate for 


a certain period of time, and, in consideration whereof, the old 
P.U.R.1929A. 12 
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shovel company agreed to accept such service during the desig- 
nated time and monthly pay for it at the stipulated price. 

It further appears that from September 16, 1921, to August 1, 
1927, the defendant, under this contract, furnished to the old 
shovel company and its assignee electrical service and monthly 
rendered statements therefor, which were paid. During this 
time a number of power interruptions, of less duration than one 
day, occurred in the shovel plant. Some were caused by un- 
avoidable accidents. However, no credits were, by reason of 
such interruptions, demanded or exacted by the old shovel com- 
pany or its assignee. 

During the month of July, 1927, there were a number of pow- 
er interruptions of less duration than a day at plaintiff’s plant, 
caused by unavoidable accidents, such as lightning striking the 
defendant’s lines, which carried the power to plaintiff’s plant. 
In August, 1927, the defendant rendered a statement to plain- 
tiff for the service and energy furnished under the contract for 
the month of July, 1927. Upon receipt of the July statement, 
plaintiff took credit for the power interruptions, and remitted 
by check to the defendant the balance of the July statement. 
Defendant refused to accept the amount tendered, returned the 
check given in payment of said statement, and demanded that 
plaintiff pay to it the full amount of the bill rendered. Plain- 
tiff refused to pay the full amount of the statement, again remit- 
ted the check which had been returned to it by the defendant, 
and demanded that the controversy be submitted to arbiters, as 
provided for in the contract. Defendant refused to arbitrate, 
and on Augyst 17, 1927, in writing, notified plaintiff that it 
purposed, within thirty days thereafter, to discontinue its serv- 
ice. Upon receipt of this notice plaintiff began this action in 
the court of common pleas. 

The controversy here primarily exists by reason of the parties 
placing different interpretations on § 14 of the contract. This 
section, so far as pertinent here, provides: 

“However, should the electric company by reason of unavoid- 
able accidents temporarily discontinue service for any part of 
one working day, then there shall be credited to the shovel com- 


pany for each day or fraction thereafter, that said interruption 
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of service exists, a sum equal to two-thirtieths of the monthly bill 
rendered for the month in which said interrupted service occurs, 
the excess of said credit if any there be, over said monthly bill 
to be applied on any subsequent monthly bills rendered here- 
under to the shovel company.” 

It is the contention of the plaintiff that, under this contract, 
it is entitled to a credit of two-thirtieths of the monthly bill for 
any interruption or interruptions that occur in any one day. 
It is the contention of the defendant that under this contract, 
plaintiff is not entitled to credit unless the interruption covers 
at least one full day. 

We are asked to interpret said § 14, but, as we see this case, 
it is of no moment here which interpretation is correct, because 
plaintiff cannot prevail in this suit even if it has tendered to the 
defendant all that is due and owing to it under the contract, for 
the reason that plaintiff has failed to allege and prove that the 
contract in question was filed with and approved by the Public 
Utilities Commission. 

Section 614—17, so far as applicable here, provides: 

“Nothing in this act shall be taken to prohibit a public utility 
from entering into any reasonable arrangement with its custom- 
ers. . . or providing for a minimum charge for service 
tobe rendered. . . . Nosucharrangement, . . . mini- 
mum charge . . ._ shall be lawful unless the same shall be 
filed with and approved by the Commission.” 

Obviously, the parties had a right, under this statute, to enter 
into the contract in question. But, after the contract was 
executed, it was their duty, before entering upon its performance, 
to file it with the Commission and obtain its approval thereto, 
because, until so filed and approved, the contract is by this stat- 
ute declared to be unlawful. 

In the instant case, plaintiff sues on the contract. There is, 
of course, no presumption that the contract was filed with and 
approved by the Commission. Clearly, in the absence of an 
averment and proof that the requirements of the statute have 
been complied with, plaintiff is not entitled to relief at our 


hands. To hold otherwise would defeat the purpose for which 
P.U.R.1929A. 
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the statute was enacted; namely, to put all such contracts under 
the supervision of the Public Utilities Commission. 

Holding these views, it follows that the petition should be 
dismissed, and that an entry should be entered here similar to 
that entered in the court of common pleas. 

Petition dismissed; decree for defendant. 


Crow and Hughes, JJ., concur. 





MARYLAND PUBLIC SERVICE COMMISSION, 


RE UNITED RAILWAYS & ELECTRIC COMPANY OF 
BALTIMORE. 


[Case No. 2648, Order No. 13420.] 


Depreciation — Present value as basis — Street railways. 

An amount equal to 3.6 per cent of the present fair value of street 
railway property was allowed for depreciation by the Commission upon 
express order of the court of appeals to use present value rather than 
investment cost as the basis for determining the charge. 


[November 28, 1928.] 


App.ication of a street railway for increased fares; rates in- 
creased by the Commission upon remand in accordance with 
directions of the court of appeals. 


By the Commission: In obedience to the mandate of Circuit 
Court No. 2 of Baltimore city entered August 31, 1928, in ac- 
cordance with an opinion of the court of appeals, in the case of 
West v. United R. & Electric Co. filed July 16, 1928, P.U.R. 
1928D, 141, 142 Atl. 870, this Commission on Monday, Novem- 
ber 19, 1928, entered upon a rehearing of Case No. 2648, in so 
far as it concerned the annual allowance for depreciation on the 
property of the United Railways & Electric Company of Balti- 
more made in the Opinion and Order No. 12639 of the Commis- 
sion, filed February 10, 1928, P.U.R.1928C, 604. 

The order of Circuit Court No. 2 of Baltimore city directed 
the Commission to further consider the question of depreciation, 


determine the proper allowance for depreciation in accordance 
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with the opinion of the court of appeals, and make any change 
in the rate schedule which may be necessary and requisite. 

In its Opinion and Order No. 12639, supra, this Commission 
allowed five per cent of gross revenue as a proper amount to be 
set aside for depreciation upon the company’s depreciable prop- 
erty. The amount so estimated for the year 1928 was $883,544. 
This ailowance of 5 per cent of the company’s gross annual rev- 
enues was made first in 1912, the year in which a depreciation 
reserve was set up by the company, and it has continued since. 
It has provided for current retirements of the company’s prop- 
erty at cost, andpermitted the building up of a reserve, at the 
beginning of the year 1928, of $1,413,739. The plan of provid- 
ing for retirements at cost is that followed by the Interstate Com- 
merce Commission and the utility regulatory Commissions of 
most of the states, and by all other utilities under the jurisdiction 
of this Commission. 

The Commission, therefore, did not feel justified, in the cir- 
cumstances, in departing from the generally observed rule of 
allowing depreciation on a basis of cost. 

The company’s contention that value, and not cost, is the 
proper basis upon which to calculate depreciation was sustained 
both by Circuit Court No. 2 of Baltimore city and by the court 
of appeals. 

In its opinion the court of appeals asserted that while there is 
authority for calculating depreciation on the basis of cost, “in 
our opinion it is artificial, illogical, and unsound, and ought not 
to be approved.” The court continues: 

“Since we cannot say that proper methods would not have 
produced a result which would have affected the rate schedule 
adopted, the case.should be remanded to the Commission in order 
that it may consider and determine the proper allowance for 
depreciation in accordance with rules hereinafter stated, and if 
necessary, readjust the rate schedule to cover any changes it may 
make in that allowance.” 

Later the court declares: 

“Tn such a case as this we are . . . dealing . . . with 
substantive rights protected by constitutional guaranties, and 
there seems to be no logical reason why the depreciation should 
P.U.R.1929A. ‘ 





182 MARYLAND PUBLIC SERVICE COMMISSION. 


not be based upon the actual value of the property itself, rather 
than upon vague and conjectural inferences drawn from the 


money the property earns. . . . But even so, if the conclu- 
sion actually reached was proper, the fact that it was reached by 
improper methods, would not justify us in disturbing it, so that 
the more important question is whether the base of the calcula- 
tions by which it was tested was itself lawful. And that depends 
upon whether the Commission should have based its allowance 
for depreciation upon the original cost of the property, or upon 
its present value. It actually did use cost and not present value 
as the basis of its conclusion, and here again it must be said that 
there is authority for its procedure. But in our opinion it is 
justified by neither law nor right reason.” (supra, at pp. 17), 
172 of P.U.R.1928D). 

The court directed the Commission to make a physical in- 
spection of the property and an investigation of the probable 
useful life of the property as shown by the experience of this 
company and other companies using similar properties in a 
similar way and to make an estimate, based in part at least upon 
such an investigation of the probable annual depreciation. This 
the Commission has done. 

The annual amount claimed by the company for depreciation 
was $2,200,000. This, however, in the opinion of the Commis- 
sion, provided for certain extraordinary obsolescence, which the 
court of appeals declares the Commission does not have to allow, 
and which it does not allow. H. Carl Wolf, chief engineer of the 
Commission, under whose direction the Commission’s investiga- 
tion and physical inspection of the property were made, testified 
that the fair amount to be allowed for depreciation, based up- 
on the fair value of the property, is $1,687,068. Charles Nod- 
der, chief auditor of the Commission, approaching the problem 
from another angle, that revealed by the experience of the com- 
pany as shown by its books, testified that the amount required 
for depreciation, based on present fair value, is $1,269,565.25. 

The Commission carefully has considered all the testimony and 
exhibits before it in this case bearing upon the problem of de- 
preciation, and finds that $1,638,660 is the proper amount to be 


allowed the company for depreciation. This allowance is based 
P.U.R.1929A. 
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upon the present value of the company’s depreciable property, in 
accordance with the court’s order and equates to 3.6 per cent of 
the amount testified to as being thé value of the company’s depre- 
ciable property, $45,518,344. 

In determining this allowance it is assumed that the existing 
practice with respect to the division between charges for main- 
tenance and charges to the depreciation reserve will be continued. 

The Commission will require that there be filed with it an- 
nually a complete report showing in such detail as it may pre 
scribe the actual accruals to and charges against the reserve as 
fixed upon the basis herein provided, as well as the investment or 
other disposition of the funds represented by the balance in the 
reserve. These reports will enable the Commission to keep in- 
formed as to the status of this reserve and to take such action as 
may be required in the public interest in the ascertainment of the 
point at which the accumulations in the depreciation reserve shall 
be sufficient to permit the limiting of future accretions thereto 
to the amount of the net retirements, and the manner in which 
the balance in the reserve and/or interest thereon shall be used 
in the determination of rates of fare, counsel for the company 
having conceded the authority of the Commission in these mat- 
ters. 

The allowance of $1,638,660 is an increase of $755,116 over 
the allowance previously found, which was based upon the cost 
of the company’s property, and necessitates an increase in the 
rate of fare from 9 cents cash or three tokens for 25 cents to 10 
cents cash or four tokens for 35 cents. Other fares will remain 
as established by Order No. 12639, supra. 

The Commission will pass an order in accordance with the 


findings herein stated. 





WISCONSIN RAILROAD COMMISSION. 


RE RUDOLPH MACK. 
[U-3761.] 


Public utilities — Local water plant — Real estate subdivision. 
The owner of a real estate subdivision constructing and operating 
a small water plant on his own property for service only to purchasers 
P.U.R.1929A. 
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of his own houses, and not holding himself out nor desiring to serve 
the public generally, was held not to be a public utility. 


[November 10, 1928.] 


INVESTIGATION on motion of the Commission into the ac 
tivities of a small water plant operator; operator not held to be 
a public utility. 


By the Commission: Informal complaint having been made 
by Anton L. Blechinger that Rudolph Mack, who operates a plant 
for water service, has refused to furnish water service for certain 
houses constructed by others in his real estate plat, a hearing on 
motion of the Commission for the purpose of determining wheth- 
er said Rudolph Mack is a public utility was duly ordered and 
held at Milwaukee on October 12, 1928. Anton L. Blechinger 
appeared on his own behalf, William A. Schroeder for Rudolph 
Mack and G. A. Davelaar for the town of Wauwatosa. 

[1] The testimony shows that Rudolph Mack and his son have 
developed a plat known as R. Mack’s subdivision, being a part 
of the northwest quarter of section 2, township 7 north, range 
21 east of the town of Wauwatosa, Milwaukee county. Nine 
lots in this plat were sold prior to the establishment of a water 
and sewer system. Later, as a means of promoting the develop- 
ment of the subdivision, the Macks drilled two wells and in- 
stalled electric pumps on their own property and laid sewers and 
small water pipes in the platted streets. They constructed houses 
on various of their own lots and sold these houses, fixing the 
price to cover what in their opinion was necessary to take care of 
the cost of rendering sewer and water service, except for a 
nominal charge of 50c per month per house to cover the cost of 
electricity used in operating the pumps. No house has been so 
served which was not built and sold by the Macks on this basis. 
They expect the subdivision to become a part of the city of Mil- 
waukee soon, and regard the water and sewer service which they 
furnish as a necessary expedient pending the expected extension 
of the city boundaries. 

The sewer and water system were installed prior to the final 
acceptance of the streets in the plat by the town of Wauwatosa, 
P.U.R.1929A. 
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and no permit or authority to install and operate the system was 
obtained from the town board. 

Mr. Blechinger is building two houses on two lots in the sub- 
division. which were originally purchased from Mr. Mack before 
any water or sewer system was installed or contemplated; and 
obviously the price paid did not include any coverage for such 
service as is now rendered. Several houses in the plat have their 
own water supply and there is nothing to indicate that it is im- 
practicable for Mr. Blechinger’s lots to be independently pro- 
vided with water. 


The Macks assert that it has never been their intention to serve 
houses other than those built and sold by them and that their 
wells and equipment are insufficient to take care of service to 
others. It was pointed out that other plats adjoin R. Mack’s 
Subdivision and that if the Macks are a public utility, such other 
plats may demand service which the Macks are manifestly unable 


to render. 

This case is different from the case of the Twin Lakes Park 
Association which was held to be a public utility in a decision 
rendered on December 21, 1926, P.U.R.1927B, 382. In that 
case the real estate corporation at its own expense furnished the 
plant and distribution system and held itself out to serve any 
property owner in the plat upon payment of a specific connection 
charge and an annual service charge. 

The situation here presented is, we think, governed by the 
decision of the supreme court in Schumacher v. Railroad Com- 
mission, 185 Wis. 308, P.U.R.1925C, 228, 201 N. W. 241° 
Each of the parties who purchased a house from the Macks at a 
price covering water and sewer service subject to a nominal 
charge became a partner in the enterprise to that extent. No 
intention of rendering service to or for the public is apparent. 

The Commission finds that the operations of R. Mack and his 
son do not constitute them a public utility within the meaning 
of Chap. 196 of the statutes. 

It is therefore ordered that the proceeding herein be and the 


same is hereby dismissed. 
P.U.R.1929A. 
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NEW YORK DEPARTMENT OF PUBLIC SERVICE, 
STATE DIVISION, PUBLIC SERVICE COMMISSION. 


E. F. JEFFE 
Vv. 
NEW YORK & QUEENS ELECTRIC LIGHT & POWER 
COMPANY. 
[Case No. 5192.] 
Rates — Block rates — Promotional features. 

A rate adjustment anticipating the maintenance of existing revenue 
but increasing the first two blocks of rates and decreasing the balance 
of the blocks was held to be unwise in view of the small number of 
consumers benefited and the dissatisfaction among many small con- 
sup ~rs that would be aroused, especially where the current revenue 
was so close to current cost per kilowatt hour that a reduction would 
be economically unsound. 

[November 15, 1928.] 


Comp.aint by an electric consumer for reduced rates; dis- 


missed. 


Appearances: E. F. Jeffe, for E. F. Jeffe, Inc.; William L. 


Ransom, for New York & Queens Electric Light & Power Com- 
pany. 


By the Commission: A public hearing was held in this 
matter at 120 Broadway, New York city on October 31, 1928. 
At the hearing counsel for the company moved to dismiss the 
complaint because it was insufficient and defective in form and 
substance. The hearing Commissioner reserved decision on this 
motion and before closing the hearing asked both parties whether 
they had anything further to submit on this subject. Each party 
replied that they would rest their case on the record and papers 
in this proceeding. 

This matter has to do with the complaint submitted July 14, 
1928 by E. F. Jeffe, Inc. as representative of the Knickerbocker 
Ice Company, the Rubel Coal & Ice Corporation against Classifi- 
cation No. 5 of the New York & Queens Electric Light & Power 
Company for not having a rate that would decrease propor- 
tionally as the demand increased. 

This matter has had the attention of the Commission’s engi- 


neering staff and conferences have been held since that time at 
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some of which the complainant’s representative has been present. 
The result of the Commission’s study of this complaint is, that 
while it is true that classification No. 5 is not a block rate reduc- 
ing the rate as the demand increases, it is felt that at the present 
time it is not advisable to change this rate. 

In view of the fact that the kilowatt hour revenue of this rate 
is so close to the kilowatt hour cost to the company, any change 
in the rate which would reduce the revenues from this classifica- 
tion would not be in the interest of sound business. Any change 
looking forward to maintaining the same revenues but placing 
the rate on a block method of increasing the first two blocks and 
decreasing the balance of the blocks over the present rates would 
not in itself be of much value as there are only a small number 
of consumers under this rate and the small users would naturally 
complain about their rates being increased and the matter would 
again be upset. 

The present rate of $80 per kilowatt per year of demand nat- 
urally does not take into consideration the size of the demand 
but it does give consideration to the energy consumption for as 
you inerease your energy consumption, you automatically de- 


crease the cost per kilowatt hour for the same demand. 
Considering the entire situation as it exists at the present time 
the complaint is dismissed. 


All concur. 





NEW JERSEY BOARD OF PUBLIC UTILITY COMMISSIONERS. 


COUNTY OF MIDDLESEX 
v. 
PUBLIC SERVICE COORDINATED TRANSPORT. 


Highways — Paving obligations — Change of grade — Street raitl- 
ways. 

A traction company in raising its rails to conform with a new 
grade established by a county engaged in paving the old highway, was 
not required to pave between its rails under a law directing the com- 
pany to restore to a passable condition pavement disturbed by reason 
of its operation or construction, 


[November 8, 1928.] 
P.U.R.1929A. 
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Comp aint by a county against a street railway company for 
the paving of portions of a highway ; dismissed. 

Appearances: Frederick F. Richardson, for the county of 
Middlesex; C. S. Straw, for Public Service Coordinated Trans- 


port. 


By the Board: The facts as stated in the petition of the 
county of Middlesex and admitted by the answer of the respond- 
ent, are as follows: The county of Middlesex, having jurisdic- 
tion over the highway known as Keasbey Road, extending from 
New Brunswick avenue to Smith street, Perth Amboy, upon 
which road the Public Service Railway Company maintains and 
operates a traction line is engaged in repaving the road. While 
so engaged, it became necessary for the railway company to 
conform to the new grade that was established, and the company 
raised its tracks but refuses to replace the pavement heretofore 
existing between the rails or to replace the pavement with any 
suitable material, giving as a reason that the replacement of the 
material betwen the tracks is an obligation of the county of 


Middlesex under the provisions of Chap. 129 of the Laws of 
1927. 


The contention of the county is that the obligation imposed 
upon the company by the law is to restore also the surface of the 
roadway to a passable condition ; that the company is not author- 
ized under this act to change the grade of their tracks and to 
leave their tracks in a condition that creates and constitutes a 
menace to the rest of the vehicular traffic. 

The Railway Company contends that it is not liable; that the 
county, being desirous, for proper reasons, to change the grading 
of the road, requested the Public Service Coordinated Transport 
to change its tracks, bringing them to the grade. This has been 
done, and the company claims that the tracks and track structure 
are now at grade in accordance with the law and the request of 
the county and are in safe operating condition. 

The Act of 1927 imposes certain obligations upon the Railway 
Company ; among them it provides: 1. When the company shall 
disturb the pavement of any street, etc. for the construction, re- 


construction, repair, or removal of its tracks, such company shall 
P.U.R.1929A. 
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at its own expense, restore such pavement. 2. Whenever any 
part of the pavement between the tracks and 18 inches outside 
thereof, on any street, etc., shall heretofore have been or shall 
hereafter be damaged by reason of the operation of the street 
railway, then the company at the time of the passage of this act 
is obliged to repair such damage, and on failure to do so applica- 
tion may be made to the Board of Public Utilities for an order 
directing the company to repair such pavement. 3. Whenever 
any municipality having authority to do so, shall pave or repave 
any street, ete., upon which are located the tracks of any railway 
or traction company, such company shall at its own cost, put its 
tracks and track structures in good operating condition. 

The purpose of the law is obvious. Under certain conditions 
it imposes upon the company the duty to repair and restore the 
pavement. Neither of these conditions is present in this petition. 
The controversy arises under the provision that when a munic- 
ipality repaves a street upon which are located the tracks of any 
railway, such company shall, at its own cost, put its tracks and 
track structures in good operating condition. This it is ad- 
mitted, has been done, but the contention of the county is that 
in addition, the company is obliged to repair the portion of the 
street lying between the rails. 

With this contention the Board cannot agree. The act relieves 
the company of the obligation of repaving except when the com- 
pany itself disturbs the pavement for the construction, recon- 
struction, or repair of its tracks, or when the pavement has been 
damaged by the operation of the street railway. When the mu- 
nicipality paves or repaves, the company is required to put its 
tracks and track structure in good operating condition. No re- 
paving is required and that this was evidently the intention of 
the law makers is shown by the further provision that 

“The obligations imposed by this act shall be and are in lieu 
and substitution of any and all other obligations of any such 
company to pave, repave, or repair any street, road or highway, 
or pay any part of the cost thereof, except as herein provided.” 

The Board has no power to issue the order sought by the 
petitioner, and the petition, therefore, is dismissed. 

P.U.R.1929A. 
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IOWA BOARD OF RAILROAD COMMISSIONERS. 


BOAED OF SUPERVISORS OF MAHASKA COUNTY 
v. 
CHICAGO, BURLINGTON & QUINCY RAILROAD 
COMPANY. 


[Docket A-4364.] 


Crossings — Commission jurisdiction — Highway bridge under rail- 
road bridge. . 

The Commission has jurisdiction to require a railroad, which has 
erected an inadequate highway bridge to replace a former highway 
structure previously crossing a creek directly beneath a railroad span 
in the rebuilding of which it has been destroyed, to construct a suitable 
highway bridge at the former location. 


[November 7, 1928.] 


Comptarnt of supervisors of a county against a railroad to 
require the building of a highway bridge; bridge ordered to be 


constructed. 

Appearances: Blanchard W. Preston, Attorney, Oskaloosa, 
for the complainants, Mahaska county and board of supervisors ; 
W. D. Katon, Attorney, Burlington, J. A. Devitt, Attorney, 
Oskaloosa, for the Chicago, Burlington & Quincy Railroad Com- 
pany. 

By the Board: On August 4, 1928, the Board of Supervisors 
of Mahaska county, Iowa, hereinafter called the Complainant, 
filed a complaint against the Chicago, Burlington & Quincy Rail- 
road Company, hereinafter called the Burlington, alleging an 
undercrossing for a township highway where such underpass 
went under the tracks of the Burlington at a place between sec- 
tion 27 and 22 in Garfield township, Mahaska county, was now 
inadequate and that the condition of said undercrossing was such 
as to cause great inconvenience to the traveling public. Com- 
plainant asks that the Commission require the Burlington to 
make such underpass adequate and proper. 

Pursuant to notice the premises were inspected and hearing 
was held by the Commission at the court house, Oskaloosa, Iowa, 
October 4, 1928. No testimony was introduced in this case, but 
P.U.R.1929A. 





BOARD OF SUPERVISORS v. CHICAGO, B. & Q. R. CO, 19t 


presumably all of the facts as stipulated in the record have been 
agreed to by counsel. The counsel for the Burlington stoutly 
contended that the issues here are not those over which the 
Commission has jurisdiction, and further contends that the com- 
plainant should seek satisfaction in the proper courts and not 
before this Commission. Complainant, however, contends that 
the statute gives to the Commission jurisdiction over all cross- 
ings, whether overhead, underpass or at grade to determine the 
adequacy and safety thereof, and has proceeded according to its. 
interpretation of the law. 

The premises in question are described thus: A branch line 
of the Burlington running west from Oskaloosa is for some dis- 
tance elevated upon an embankment. At the place of the cross- 
ing there is a span of 271 feet of trestle work necessary to carry 
the railroad over a creek, and the opening of the span is 95 
feet in width and has a vertical clearance of 16 feet. Under the 
span just described the township highway goes, and in order for 
the highway to span the creek, it is bridged by such highway 
while it is still under the trestle of the Burlington. The branch 
line of the railroad runs east and west. The creek runs north 
and south. The highway goes under the railroad and across the 
creek in a general direction of northwest and southeast. 

On the 23d of March, 1928, the railroad trestle caught fire, 
and a large steel girder fell upon the highway bridge below. The 
bridge was damaged to some extent though it was conceded that 
it might have been repaired for about fifty dollars. The Bur- 
lington, however, is rebuilding their trestle work over the high- 
way, replacing steel girders, etc., tore down the old highway 
bridge and put in a temporary one just north of where the reg- 
ular bridge existed. To replace the bridge that was destroyed 
would cost about two thousand seven hundred and ninety one 
dollars. The temporary bridge installed by the Burlington to 
carry the highway over the creek is unsafe for heavy loads, and 
difficulty is encountered in getting across the bridge on account 
of the rough approaches to it. The Buflington built the bridge 
that carried the highway over the creek under the railroad trestle. 
They maintained this bridge at their expense as well as the 
approaches to the bridge at the underpass. Before the year 1902 
P.U.R.1929A, 
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the Burlington railroad branch did not exist and the highway 
ran for some distance about where the Burlington is now, but in 
the year 1902 the Burlington, which was then the Burlington & 
Western Railroad Company, petitioned Mahaska county to re- 
locate the highway and vacate that portion which ran in about 
the location sought by the Burlington & Western Railroad Com- 
pany. The county did vacate the old highway and authorized 
the relocation of the new highway in the place where it now 
exists crossing the creek under the railroad trestle. 

Our conclusions are, from the above facts, that by reason of 
the relocation of the highway as petitioned for by the Burlington, 
the natural conditions of the terrain should not receive as much 
consideration as in event there had been no relocation. The 
highway spans the creek by a bridge in a different place than it 
would prior to the vacation of the old highway and relocation of 
the new. It is very apparent that these conditions were brought 
about by the construction of the Burlington. The highway bridge 
which carries the township road over the creek is a part of the 
underpass of the Burlington because it existed particularly under 
the railroad structure and within the boundary lines of the Bur- 
lington right-of-way. We hold that the Commission has juris- 
diction over the issue as to whether there is an adequate crossing 
existing at the premises in question. i 

After a very careful consideration of the matter, we are of 
the opinion that the Chicago, Burlington & Quincy Railroad 
Company should construct an adequate bridge of about the same 
length and width of the former bridge and at about the same 
location. ; 

It is, therefore, accordingly ordered that the Chicago, Bur- 
lington & Quincy Railroad Company shall, within ninety days, 
construct a bridge at the place and in the manner described in 
the preceding paragraph, at its expense, in order that there will 
be an adequate and safe underpass for the township road. 

It is further ordered that the earthwork approaches to said 
bridge shall be constructed by and at the expense of the com- 


plainant. 
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